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AGENT. 


§82. Lire.—Right to Commissions Under Contract with Com- 
pany after his Discharge.—Evidence.—By a contract between a 
life company and its agent, to continue in force for three years 
and terminable thereafter by either party, the agent was to re- 
ceive as compensation a certain ‘percentage on premiums during 
twenty-five years, if the policies should continue so long, but these 
commissions should accrue only as the premiums were paid to 
the company. By a subsequent arrangement the conimissions 
were limited to renewals of existing policies, and the contract was 
terminable by either party within three years. Within the year 
the agent was discharged as was found by the verdict for lawful 
and sufficient reasons. In a suit against the agent to recover 
moneys alleged to be due the company: Held, that the agent, in 
order to recover commissions alleged to have been received by 
the company after his removal, must prove not merely that 
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the premiums were due, but that they had actually been received 
by the company. The fact that they were due is no presump- 
tion that they were paid to the company. Payment might have 
been shown by production of renewal receipts or of the com- 
pany’s books. 


United States vs. Ross, 92 U. S., 284; Best on Evidence, 95; Douglass 
vs. Mitchell’s Ex. 35 Penn., 446. 


‘ ™ 
Manning vs. John Hancock Life Ins. Co. 
Rep’d Jour’l, p. 417. 


APPLICATION. 


§ 83. Fire.—Construction of Answer in, as to Watchman.— 
Continuing Warranty.— Waiver.—Knowledge of Agent.—The ap- 
plication contained the following question and answer: “Is 
there a watchman in the mill during the night? Is the mill 
ever left alone?” Answer: “No regular watchman, but one or 
two hands sleep in the mill.” Held, that the purport of the whole 
question was whether any person was kept in the mill in charge 
of it and to watch it during the night. Held, that the answer 
was directly responsive to the whole question and constituted a 
continuing warranty that one or two men slept in the mill, and 
that it was never alone, whose breach avoided the policy as a 
matter of law, and the question of materiality is not open to be 
tried by jury. 
May on Ins., 2185. 


Knowledge of all the essential facts in regard to the risk at 
the time of taking the application is not a waiver of the stipula- 
tion, which was violated subsequently and at the time the pol- 
icy was actually issued. 

Distinguishing cases of Miner vs. Phoenix Ins. Co., 27 Wis., 393 ; Webster 
vs. Phoenix Ins. Co., 36 Wis., 67; Gans vs. St. Paul F. & M. Ins. Co., 43 
Wis., 108 ; North Western Ins, Co. vs. Germania Ins. Co., 40 Wis., 446. 

Blumer, et al. vs. Phoenix Ins. Co. 


Rep’d Jour’l, p. 444. Wr. 8. C. 


§ 84. Lire.—Construction of.—Answer in as to Occupation.— 
When Filled by Medical Examiner Company Estopped.—The ap- 
plication required full particulars regarding the occupation, and 
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it was given as “soda-water maker,” and in the portion entitled 
medical examiner’s certificate, the same statement was made, and 
farther on that the occupation was that of selling soda-water. 
Held, that there was no inconsistency in the statements. By 
trade a maker of soda-water, the applicant was also engaged in 
vending it. The answers could not mislead, and were neither 
false nor fraudulent. An answer in the application regarding the 
death of a sister, gave the cause of death as unknown, but it 
appeared that it had been erroneously filled by medical exami- 
ner acting in obedience to instructions from the company. Held, 
that his act was that of the company, and the latter was estopped 
from alleging the falsity of the answer. 

Mowry vs. Rosendale, 74 N. Y., 360, and cases cited ; Flynn vs. Equit- 
able Life Ass., vol. 9, Weekly Dig., 324 (N. Y. C. A.) 

Grattan vs. Metropolitan Life Ins. Co. 

Rep’d Jour’, p.381. 


CANCELLATION. 


§85. Fire.— What is.—Construction of Stipulation with Agent 
as to Coupled with Re-insurance.—Agency.—The policy in the 
H. company on a summer hotel was procured by R., as agent of 
insured through C., the agent of the company. Afterwards the 
company instructed C. to procure a diminution or cancellation of 
the risk. Thereupon C. wrote to R., proposing a reduction or 
cancellation, and offering to place the risk in the L. company or 
return the premium. JR. answered he did not wish the risk di- 
vided, but the policy might be cancelled, the whole risk put in the 
L. company, and the unexpired premium applied to the re-insur- 
ance, and the policy was enclosed for the purpose. C. upon re- 
ceipt of the policy marked it cancelled, but did not place the risk 
in any other company, but placed the policy with the return per- 
mium in a safe, intending to take them to R. on the next day. 
But he failed to go, and the property burned, neither R. nor the 
owner knowing that the property was not re-insured. The 
owner had no knowledge of and had given R. no authority to 
negotiate for the cancellation other than that implied in the 
agency to effect insurance. The policy stipulated that it might 
be terminated upon notice and a return of the unexpired pre- 
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mium. The premium was sent by C. to R. after the fire, who 
refused to accept it. Held, that the agreement was to cancel 
coupled with a re-insurance, and it had not been complied with 
by C. therefore the H. company could not insist on the cancella- 
tion ; there had been no agreement of parties. 

1 Pars. on Contracts, 6. 


Held, that the premium had not been returned in compliance 
with the policy provision. Held, that whether C. acted as agent 


of one company or both in the matter was a question of fact 
and not of law. 


Poor vs. Hudson Ins. Co. 
Rep’d Jour’), p. 428, 


U, 8. 0.C., N. H. 











EVIDENCE. 


§ 86. Lire—In Law and Equity —Of Physician not Ad- 
missible Concerning Disease of Insured.—Eaxpert.—Where fraud 
and breach of warranty are set-up by the company to defeat the 
claim, evidence in reply which is proper in a court of equity, is 
proper in law under a system which secures the union of legal 
and equitable remedies. 

Emery vs. Pease, 20 N. Y., 62 ; N. Y. Ice Co. vs. N. W. Ins. Co., 23 Id., 
857 ; Arthur vs. Homestead Ins. Co., N. Y. C. A. 

Where the relation of physician and patient are shown to have 
existed, the physician is absolutely prohibited by statute in New 
York from revealing facts disclosed to him concerning the disease 
of the patient obtained in any way through such relation ; nor 
are his lips unsealed by the subsequent death of the patient, 
though the same facts might have become known to him through 
observations made after the decease. 

Citing and discussing Edington vs. Mut. Life Ins. Co., 67 N. Y¥., 185; 
Dilleber vs. Home Life Ins. Co., 69 N. Y., 256; Cohen vs. Con. Life Ins. 
Co., Id., 308; Sloan vs. N. ¥. C. R. R. Co., 45 N. Y., 125; Briggs vs. 
Briggs, 20 Mich., 34; Edington vs. Aitna Ins. Co. N. Y. C. A.; Balgay vs. 
Broadhurst, 1 Sim. (U. S.,) 111 ; 1 Stark Ev., 103; Whilston vs. Rastall, 4 
D. & E., 760 ; Pierson vs. The People, N. Y. C. A. 

The testimony of one not qualified to speak as an expert con- 
cerning the character of a disease calling for expert testimony 
may be properly excluded. 


Grattan vs. Metropolitan Life Ins. Co. a0 





Explo,ion—Pleading. 


EXPLOSION. 


§ 87. Fire.—Construction of Policy Clause Concerning— 
Proximate Cause of Loss—Incidents of Risk.—The policy in- 
sured the building and machinery of a flouring mill in Minne- 
sota, which was destroyed through the force of an explosion 
in connection with fire. It was alleged by the defendant that 
the explosion resulted from flour dust, fired by a spark or flame 
from a lamp, and that the fire was caused by the explosion, while 
the plaintiff insisted that a fire preceded and caused the ex- 
plosion. The policy contained the following condition: ‘The 
company shall not be liable for fire caused by invasion, insur- 
rection, riot, civil commotion, or military or usurped power ; nor 
for loss by lightning unless fire ensue, and then for loss by fire 
only ; nor for loss by fire or otherwise resulting from the explo- 
sion of steam boilers, or gunpowder or other explosive substance ; 
nor for loss of any kind consequent upon the fall of a building 
herein insured, or containing property hereby covered (except 
the same be a result of fire) ; and all insurance under this policy 
on it or its contents shall, in such case, immediately cease and 
determine.” Held, that if the explosion was caused by a fire, al- 
though the explosion contributed in large degree to the de- 
struction, fire was the proximate cause and the policy was lia- 
ble, but if the explosion resulted from a spark or lamp and 
caused the destruction in whole or in part, and the fire resulted 
from the explosion the policy was exempt. 

7 Wall., 44; 11 Pet., 213; 94 U. S., 469; 95 U.S., 117. 


Held, that any specially inflammable or hazardous condition 
due to the presence of flour dust must be presumed to be known 
to the insurers if an incident of the business. 

Washburn vs. Western Ins. Co. 

Rep’dJour’l, p. 424. U. 8. C. C., OTO 


PLEADING. 


§83. Lire.—Averment and Evidence of Notice and Proofs 
of Death.— Uclay.— Where it was averred in the petition that due 
notice and proofs of death were furnished, and a general answer 
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was made denying liability and setting up intemperance and 
breach of warranty without attempt to set up separate defences, 
evidence of due notice and proofs was not necessary to a recovery, 
and where a writ of error on such grounds is sued out. simply 
for delay, additional damages will be awarded against appellant. 


Knickerbocker Life Ins. Co. vs. Schnieder. 
Decision rendered July 26, 1879. U. 8.8. C. 


PROOFS OF DEATH. 


§89. Lire.—Refusal to Furnish Blanks a Watver.—A re- 
fusal by the company to furnish blank forms of proofs of death 
on the ground that the policy was void and no claim under it 
would be recognized, is a waiver of such proofs. 

Grattan vs, Metropolitan Life Ins. Co. 


PROOFS OF LOSS. 


$90. Fire.—LEvidence as to.—Duplicate Bills—Burden of 
Proof.— Waiver by Agent.—Reasonable Time.—Questions for 
Jury.—Evidence of a witness in connection with the books of his 
firm produced in court to show that though witness had no per- 
sonal knowledge of the sales charged, yet that the bills had been 
rendered to plaintiff insured and paid for by him, and that dupli- 
cates could have been obtained if appligd for, is admissible to 
prove the ability of the insured to comply with the policy pro- 
vision requiring such duplicates to be furnished. An affidavit of 
the insured made in compliance with the law upon his applica- 
tion for a license to trade upon a specified capital stock is admis- 
sible to show the amount of such stock. 


Ins. Co. vs. Weides, 14 Wall., 380. 


Where a demand has been made on the insured in accordance 
with a policy provision to produce bills of purchase or duplicates, 
the burden of proof is on the insured to show that it was not 
in his power to comply, and if it appear that he was able but 
failed to do so, he cannot recover. An offer of compromise on 
the part of the agent is not a waiver of further demand for proofs 
of loss, unless it appears that the agent had authority or seeming 
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authority to make such an adjustment, and a refusal to give in- 
struction covering only the first point was not error. If an agent 
has authority to issue and deliver policies, he is presumed to 
possess power to use all reasonable means to adjust a loss. 

Richardson vs. Anderson, 1 Camp., 43. 

What is reasonable time within which the company should 
make known its dissatisfaction with the proofs furnished, and 
demand duplicate bills of purchase in accordance with the pol- 
icy stipulation, is a question of law involving the construction 
of the policy, and not of fact for the jury. 

Ragan vs. Gaither, 11 G. & J., 472, 390; Ins. Co. vs. Weides, supra. 

Inability to furnish a part of the duplicate bills will not ex- 
cuse the insured from using every means in his power to pro- 
cure such as were obtainable, and his ability or otherwise is a 
question for the jury. 

Mispelhorn vs. Farmers F. Ins. Co. 

Rep’d Jour’), p. 411. 


REPRESENTATIONS AND WARRANTY. 


§91. Fime—Zncrease of Risk.—Survey and Application.—. 
Construction of Policy.—Occupancy.—Insured applied to a bro- 
ker to procure insurance. The broker wrote out a plan and 
description of the building after examination. Two years after, 
he applied for this insurance and used this paper in part and 
memory in part in answering questions about the risk. The pre- 
sident of the defendant said he would take the risk if he would 
send him a copy of the plan and what he had told him. The. 
broker sent simply a copy of the written plan and description. 
The policy insured the premises “as per plan,” etc., “a copy of 
which is filed,” ete., and stipulated that “ the application, survey, 
plan or description of the property herein insured, referred to in 
this policy, shall be considered a part of the contract and a warran- 
ty by the assured during the time this policy is kept in force ; ”also 
that the policy should be void in case of any false representa- 
tions of the condition or occupancy of the property or omission 
to make known every fact material to the risk, or any occupancy 
or use of the premises which would increase the risk or such in- 
crease by any means within the power of insured, or running 
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over-time or at night without consent, or if the premises should 
become unoccupied without consent. The written description 
stated that there was a watchman day and night. The broker 
also stated orally that there was a force pump in working condi- 
tion. At the time of the fire manufacturing had been stopped 
for some days, and the pump, which worked by steam power, had 
been broken about three months, the hands had been discharged 
and the watchman discontinued, but the superintendant and one 
hand daily visited the premises to deliver stock which was not 
however in the insured building. Held, that plan, survey and ap- 
plication mean substantially the same thing, and if there had 
been a written application it would have been a continuing war- 
ranty, but the application in this case was oral, the plan was a 
mere memorandum copy which the reference in the policy could 
not convert into an application. 

Glendale M’fg Co. vs. Protection Ins. Co., 21 Conn., 19; Sheldon vs. 
Hartford F. Ins. Co., 22 Conn., 205; May vs. Buckeye Mut. Ins. Co., 25 
Wis., 291 ; First Nat. Bank vs. Ins. Co. N. A., 50 N. Y¥., 45 ; Garcelon vs, 
Hampden F. Ins. Co., 50 Me., 580. 


The true construction of the policy is, that agreement to in- 
sure is not according to the plan but according to the policy, and 
what was insured was the building shown in the plan. Held, that 
a force pump shown in the plan was not a warranty that it should 
be kept in working order. Held, that whether a statement is to 
be regarded as a continuing warranty must depend largely on 
whether it is important to the character of the risk. Held, that 
an oral application cannot be construed into a continuing war- 
ranty when the contract is in writing. 

Clark vs. Manf’rs Ins. Co., 5 How., 235 ; Ripley vs. Aitna Ins. Co., 30 N. 
Y., 186 ; Abbott vs. Shawmut Mut. F. Ins, Co., 3 Allen, 213 ; Schmidt vs. 
Peoria Mut. Ins. Co., 41 Ill., 295 Higginson vs. Dall, 13 Mass., 96 ; Kimball 
vs, Aitna Ins. Co., 9 Allen, 540. 

Held, that where the change in the risk is single in its charac- 
ter, it is proper to estimate whether on the whole there has been 
an increase or diminution, but where several disconnected changes 
have been made a diminution in one case may not be offset 
against an increase in another. 


Curry vs. Conn. Ins. Co., 10 Pick., 535; Jones Mf’g Co. vs. Manf'g Ins. 
Co., 8 Cush,, 82 ; Date vs. Gore Dist. Mut. Co., 15 U. C. (C. P.,) 176; 
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Heneker vs. Brit. Am. Ass’n, 13 U. C. (C. P.,) 99; Lomas vs. Brit. Ass’n, 
22 U. C., (213,) 310. 

Held, that in this case it was proper to consider whether the 
diminution of risk from the stoppage of the mill did not offset 
the increase from the discharge of the watchman and stoppage 
of the pump. Held, that mere temporary neglect about repairing 
the pump was not an increase of risk within the meaning of the 
policy, but a negligence insured against. 

Dobson vs. Sotheby, Moody & M., 86; Shuld vs. Robberds, 6 A. & E., 
75; Gates vs. Madison County Ins. Co., 5 N. Y., 469; Loud vs. Citizens 
Mut. Ins. Co., 2 Gray 221; Gamwell vs. Merchants’ Ins. Co., 12 Cush., 
167. 

Held, that the premises were not unoccupied within the mean- 
ing of the policy. 

Albion Lead Works vs. Wiilliamsburgh City F. Ins. Co. 

Rep’d Jour’l, p. 435. 


TAXATION. 


§92. Fire.—License Fee.—Construction of Illinois Statute.— 
Municipal Authority —Although an amount paid for doing busi- 
ness in a State by an insurance company, may be proportioned 
to the amount of business done, this fact does not render such 
amount a tax instead of a license fee. The Legislature has full 
power to require a license fee of a foreign insurance company, 
for the privilege of doing business in the State; and also to ex- 
act taxes from it in addition to the license. In construing stat- 
utes relating to this matter, whatever appears to be most in har- 
mony with the general purpose of the statute is to be regarded 
as the meaning thereof. Municipal corporations may be author- 
ized to regulate the business of foreign insurance companies 
within their limits, and to license the agents thereof to transact 
such business on the payment of a fee in such manner as may be 
prescribed. 

Citing and discussing, Ill. Mut. F. Ins. Co. vs. City of Peoria, 29 Ill. 
180 ; East St. Louis vs. Wehrung, 46 Ill., 372 ; Ducat vs. City of Chicago 
61 Ill., 172; Van Iningen vs. Chicago, 61 Ill., 31; People vs. Thurbee, 13 
Tll., 554. 

Walker vs. City of Springfield. 

Rep’d Jour’l, p. 361. 
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VACANT OR UNOCCUPIED. 


§93. Fire.— What is Occupancy by a Family ?— Waiver by 
Agent.—The policy on a summer hotel stipulated that a family 
should live in the hotel throughout the year. Held, that such 
occupancy is a question of fact and not of law. Held, that no spe- 
cific number of persons is necessary to constitute a family, nor is 
it necessary that they should eat in the house where they live, 
nor that they should be employed in or about the house, nor is it 
material that they are hired ; the precise question is, are they liv- 
ing under one head or management? Held; that two men em- 
ployed by the owner as servants, sleeping at the hotel, but taking 
their meals elsewhere, was sufficient to justify a finding of occu- 
pancy within the meaning of the policy. Held, that a state- 
ment by the agent that he knew how the house was occupied, 
and was satisfied, was evidence of a waiver of stricter compli- 
ance with the policy condition. 

Poor vs. Hudson Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


COURT OF APPEALS OF MARYLAND. 


Ocroser Term, 1879. 


ADOLPH MISPELHORN 
Us. 


FARMERS’ FIRE INS. CO., or Yorks. 


Evidence +f a witness, in connection with the books of his firm produced in court 
to show that though witness had no personal knowledge of the sales charged, 
yet that the bills had been rendered to plaintiff insured and paid for by him, 
and that duplicates could have been obtained if applied for, is admissible to 
prove the ability of the insured to comply with the policy provision requiring 
such duplicates to be furaished. 

An affidavit of the insured made in compliance with the law upon his application 
for a license to trade upon a specified capital stock, is admissible to show the 
amount of such stock. 

Where a demand has been made on the insured in accordance with a policy pro- 
vision to produce bills of purchase or duplicates, the burden of proof is on the 
insured to show that it was not in his power to comply, and if it appear that he 
was able but failed to do so, he cannot recover. 

An offer of compromise on the part of the agent is not a waiver of further demand 
for proofs of loss, unless it appears that the agent had authority or seeming au- 


thority to make such an adjustment, and a refusal to give instruction covering 
only the first point was not error. 
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It an agent has authority to issue and deliver policies, he is presumed to possess 
power to use all reasonable meaus to adjust a loss. 

What is a reasonable time within which the company should make known its dis- 
satisfaction with the proofs furnished, and demand duplicate bills of purchase 
in accordance with the policy stipulation, isa question of law involving the 
construction of the policy, and not of fact for the jury. 

Inability to furnish a part of the duplicate bills. will not excuse the insured from 
using every means in his power to procure such as were obtainable, and his 
ability or otherwise is a question for the jury. 

Judgment affirmed. 





Atvey, J. 

We think there ought to be no doubt of the correctness of the 
ruling of the court below as stated in the first exception. The 
plaintiff himself proves that he had purchased goods of the house of 
the witness ; and the defendant proposed to show by the testimony 
of the witness in connection with the books of his firm produced in 
court, containing entries of sales made to the plaintiff within the 
time spoken of by the plaintiff in his testimony, that though the 
witness had no personal knowledge of the sales of the goods charged 
in the books, and did not himself make the entries, yet the bills had 
been rendered to the plaintiff and had been paid by him, and that 
duplicates of the bills could have been obtained by the plaintiff if 
he had applied for them. The question of importance was as to the 
ability of the plaintiff to obtain and furnish to the defendant dupli- 
cate bills of purchase under the requirement of the 8th condition of 
the policy sued on ; and it is difficult to suggest any better or more 
certain way of proving the fact than was here proposed and sanc- 
tioned by the court. 

And the ruling presented in the second exception is equally free 
from objection. It was proposed to prove by the witness that he, 
as deputy clerk in the clerk’s office of the Court of Common Pleas, 
in May, 1876, took the affidavit of the plaintiff upon his application 
for a trader’s license, and the witness produced the license book, 
and the affidavit filled up in his handwriting, upon which the li- 
cense to trade upon a capital stock of $1,000 was issued to the plain- 
tiff for that year. Witness says he did not know the plaintiff per- 
sonally, but he knows that the license was issued in his name as the 
license book shows, and that the affidavit was made by the person to 
whom the license was granted. He is positive that the affidavit, 
though without date, was made in May, 1876. It was to the admis- 
sion of the affidavit that the exception was taken. 

By the Code, art. 56, sec. 43, all applicants for trader’s license are 
required to state on oath the amount of their stock of goods, and no 
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person other than the applicant himself can make this oath, except 
in the cases provided for in section 56 of the same article. By this 
latter section, where the applicant resides out of the city or country, 
or is unable to apply in person by reason of sickness or bodily in- 
firmity, the application may be made by an agent, and he is author- 
ized to make the affidavit required by the previous section. It is 
true there is nothing in the statute to require such affidavit to be 
preserved as matter of record; but as a paper or memorandum 
made contemporaneously with the fact in question in the course of 
official or other duty, and sworn to contain a true statement of the 
fact or transaction as it occurred by the party in connection with 
whose testimony it was offered, we think it was clearly admissible. 
Insurance Co. vs. Weides, 14 Wall., 380. It was for the jury to say 
whether the affidavit was made by the plaintiff or by his wife as his 
agent, but whether made by the one or the other it was equally ad- 
‘missible against the plaintiff. 

When this case was here on a former appeal, (Md.,) the question 
was as to the effect of the letter of the 29th of January, 1877, writ- 
ten by the agent of the defendant to the attorney of the plaintiff. 
It was then contended by the plaintiff that that letter operated as a 
waiver of all further proof of loss and the extent thereof. The 
court below had so decided, but this court thought differently, and 
reversed the judgment and remanded the case for a new trial. In 
passing upon the first prayer of the defendant as to the proper con- 
struction of the 8th condition of the policy, and which had been 
rejected by the court below, this court, while approving of the con- 
struction placed upon the condition by the defendant, held that the 
prayer was properly rejected, because it took from the jury the right 
to find upon the evidence before them whether the condition had 
been complied with, as far as it was in the power of the plaintiff so 
to do. This court then thought there were some circumstances be- 
fore the jury reflecting upon the question of the inability of the 
plaintiff to gratify the demand for duplicates of his bills of purchase ; 
and that being the case, the prayer should not have sought to take 
from the jury that question. 

Upon the re-trial of the case the verdict of thejury was rendered 
for the defendant ; and whether it was rendered under the first or 
the second of the prayers granted as instructions at the instance of 
the defendant, it would seem to be conclusive of the case. 

By the first of these prayers the jury were instructed that if they 
should find that demand had been made of the plaintiff at any time 
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from the 8th to the 11th of December, 1876, for the production of 
his bills of purchase or duplicates thereof, covering the time during 
which he had stated that his stock on hand at the time of the fire 
had been purchased, then under the 8th condition of the policy, the 
burden of proof was on the plaintiff to show that it was not in his 
power to produce such bills or duplicates thereof ; and if the jury 
should find that it was in his power to produce duplicates of such 
bills of purchase, or such of them as were produced before the jury 
by the defendant, then the plaintiff was not entitled to recover. It 
thus appears that the question which this court on the former ap- 
peal said was proper to be submitted to the jury, was fully and fairly 
submitted to them on the second trial. 

By the second instruction given, the jury were directed that if 
they should find that the plaintiff had been guilty of any misrepre- 
sentation or concealment, or of any fraud or false swearing, for the 
purpose of making or enlarging his claim for loss against the de- 
fendant, he was not entitled to recover. This instruction was con- 
ceded by the plaintiff, and the only instructions given affecting the 
right of the plaintiff to recover were the two just stated, given at 
the instance of the defendant. 

In order to avoid the operation of the 8th condition of the policy 
under which the first instruction on the purt of the defendant was 
given, the plaintiff sought an instruction to the effect that if the 
jury should find that the agent of the defendant in November, 
1876, offered on behalf of the defendant to pay to the plaintiff in 
settlement of his loss, the sum of $2,400 which was agreed to be 
accepted by the plaintiff, then such ofter and acceptance operated as 
a waiver on the part of the defendant uf any further proof of loss 
than had before that time been presented. 

This prayer was refused, and we think properly so. It omitted 
all reference to the authority of the agents to make the offer of 
adjustment. Whether the agent could, in view of the terms of the 
9th condition of the policy without express authority in waiting, do 
any act to operate as a waiver of the performance of the terms 
and conditions [of the] policy, is a question we need not decide. 
If an agent has authority to issue and deliver policies of insurance, 
he is presumed to possess power to use all reasonable means to ef- 
fect such adjustment. Richardson vs. Anderson, 1 Camp., 43, note. 
But what the agent in this case was authorized to do; whether he 
in fact had authority, or whether he was held out and allowed to 
act as though he possessed such authority, or that the ‘defendant 
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was for any sufficient reason induced to believe that the agent 
was authorized to make the offer, and thus to stop all further in- 
vestigation into the extent of the loss, are facts wholly omitted 
from the proposed instruction. This omission, to say nothing of 
any other objection to the prayer, was fatal to it, and it was there- 
fore properly refused. The second prayer offered for instruction 
was, that if the jury should find that the fire occurred on the 20th 
of October, 1876 ; that the defendant was duly notified thereof ; 
that proof of loss was furnished November 24th, 1876, and that 
the defendant did not within a reasonable time, reject such proofs 
of loss and notify the plaintiff that additional proofs were re- 
quired, and amongst other things duplicate bills of purchase, then 
the defendant had waived any objections to such proof, or right to 
defend for any want of additional proof. 

This proposition had special reference to the right of the defend- 
ant to demand of the plaintiff the production of his bills of pur- 
chase or duplicates thereof in support of his claim for loss under 
the 8th condition of the policy ; and it proposed to submit to the 
jury as matter of fact to be determined by them, what was the rea- 
sonable time within which the defendant was required to make 
known its dissatisfaction with the proofs furnished, and to demand 
the production of the bills of purchase or duplicates thereof, un- 
der the 8th condition of the policy. But this was not a question of 
fact to be submitted to the jury ; it was a question of law involved 
in the legal construction of the policy ; and it was therefore for 
the court to determine upon facts to be found by the jury, whether 
the demand for the bills or duplicates was made within a reasonable 
time or not. Ragan vs. Gaither, 11 G. and J., 472,490. The case 
of the Insurance Company vs. Weides, 14 Wall., 375, was an action 
on a fire policy containing a condition almost exactly similar to the 
8th condition of the policy before us, and the defendant sought to 
defeat the right of action because of the non-compliance with the 
condition by the plaintiff. That attempt, however, failed, and the 
Supreme Court in giving their reasons for the conclusion at which 
they arrived, say : “The bills of exception state that there was evi- 
dence tending to show that the plaintiffs were requested to produce 
duplicate bills of purchase, but there does not appear to have been 
any evidence when the request was made, whether before the com- 
mencement of the action or afterwards, or whether there was neglect 
or refusal of the plaintiff to comply.” And they held that the in- 
struction asked for was properly refused. It would appear from the 
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manner of considering the subject that the question was regarded 
by the court as solely one of law, as they required the bill of excep- 
tion to present evidence to enable them to see whether the demand 
was made in proper time. 

There is nothing in either of the remaining three prayers refused 
by the court that can entitle the plaintiff to a reversal of the judg- 
ment. Whether it was possible or impossible for the plaintiff to pro- 
duce duplicate bills of purchase, was purely a question of fact to be 
determined by the jury from all the evidence before them ; and 
though it might be found that it was impossible to produce duplicate 
bills of purchase of a certain class, that fact did not excuse the non- 
production of those that could have been obtained by a bona fide ef- 
fort on his part. The plaintiff could not be relieved from the duty 
imposed upon him by his contract by simply sending out his wife to 
procure duplicate bills from parties with whom she had been in the 
habit of dealing ; nor could he meet the requirement of the condi- 
tion in the policy by showing that he supposed or believed that du- 
plicate bills could not be obtained. The burden of proof was upon 
him to show that it was not possible for him to comply with the 
terms of the condition by the use of all reasonable means within his 
power, and that some of the duplicate bills at least, were producible 
by him was shown by their production in court from parties to 
whom the plaintiff had never applied to be furnished with such bills. 

The object of the 8th condition of the policy is protection to the in- 
surance company as furnishing the mode and means whereby the or- 
dinary proofs of loss may be scrutinized and their accuracy tested. 
This is done by showing the quantities and character of goods pur- 
chased within a given time before the fire, as compared with the 
quantities and character of the goods sold within that period. Upon 
this comparison, with a knowledge of the amount of stock on hand 
at the commencement of the period, and the amount and nature of 
the goods claimed to have been lost by the fire, the insurer is en- 
abled to determine with some degree of certainty, whether the claim 
for loss is fair or otherwise. In this view of the object and purpose 
of the condition, the last prayer on the part of the plaintiff was 
clearly erroneous, and was therefore properly refused. 

Upon review of the whole case we find no ground for a reversal 
of the judgment, and it must therefore be affirmed. 

Judgment affirmed. 
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UNITED STATES SUPREME COURT. 


Octroser Term, 1879. 


Error to Circuit Court of the United States for Southern District of 
New York. 


WILLIAM §S. MANNING, Plaintif? in Error, * 


ve. 


JOHN HANCOCK MUTUAL LIFE INS. CO. 


By a contract between a life company and its agent to continue in force for three 
years and terminable thereafter by either party, the agent was to receive as 
compensation a certain percentage on premiums during twenty-five years if 
the policies should continue so long, but these commissions should accrue on- 
ly as the premiums were paid tothe company. By a subsequent arrangement 
the commissions were limited to renewals of existing policies, and the con- 
tract was terminable by either party within three years. Within the year the 
agent was discharged, as was found by the verdict, for lawful and sufficient rea- 
sons. Ina suit against the agent to recover moneys alleged to be due the com- 
pany : 

Held, that the agent in order to recover commissions alleged to have been received 
by the company after his removal, must prove not merely that the premiums 
were due, but that they had actually been received by the company, The fact 
that they were due is no presumption that they were paid to the company. 
Payment might have been shown by production of renewal receipts or of the 
company’s books. 


Judgment affirmed. 


Srrone, J. 
The plaintiffs below, now defendants in error, on the 2d day of 
December, 1868, employed the defendant and one Hall as their gen- 
eral agents for New York and other States, to secure applications for 
life insurance, and to collect and pay over premiums on insurances 
effected. It was stipulated that the agreement should continue in 
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force three years from Sept. 1, 1867, and that it might thereafter be 
terminated by either party on giving six months’ notice. By the 
contract the compensation allowed to Hall and Manning was twenty 
per cent on the ordinary premiums upon all policies, (excepting 
those paid for by single payments) for the first year, and seven and 
one half per cent for the second and subsequent years of assurance. 
An additional allowance was also made for traveling and incidental 
expenses. It was further stipulated that these allowances should 
continue to be paid for twenty-five years from the date of each pol- 
icy, should any continue so long in force, and further, that the 
agents should remit monthly all moneys collected by them, and re- 
turn all uncollected policies and receipts sent to them for collection 
by the company. The contract declared that commissions should ac- 
crue only as the premiums were paid to the company. 

On the 13th of May, 1870, Hall assigned his interest in the contract 
to Manning, with the approval of the plaintiffs. 

On the 17th day of September, 1870, a new arrangement in lieu of 
the former was made between between the parties, by which it was 
agreed that Manning should thenceforward receive for his compensa- 
tion $5,000 per annum, the commission to sub-agents to be twenty- 
five and seven and one half per cent ; that Manning should collect 
the renewals of the old business of Hall, and Hall and Manning, and 
receive the renewal commissions which said renewals were entitled to 
under the’former contract. This contract was terminable at the op- 
tion of the company at any time within three years. 

About the 1st of June, 1871, the plaintiffs discharged the defend- 
ant from the service for reasons which the verdict in the case estab- 
lishes to have been lawful and sufficient, and this suit was brought to 
recover the money in his hands belonging to the company. 

Among other defences set up against the claim of the plaintiffs, the 
defendant offered to show that a set-off existed in his favor for com- 
missions collected and received by the plaintiffs from May 1st, 1871, 
to Dec. 23, 1871, and interest thereon to the time of the trial. To 
sustain this, (after having made proof of notice to the plaintiffs to 
produce the books and papers necessary to show the amount of re- 
newal premiums received by them from policies obtained through his 
agency during the period mentioned, and the books and papers not 
being produced,) he gave evidence to prove that on the second of 
June, 1871, there were policies in force upon which the annnal pre- 
miums would be $87,000, as it appeared in his accounts with his sub- 
agencies ; that his annual commissions upon the premiums would 
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amount to $8,391.14, and that computing the amount which would 
be due to him, accruing between June 2, 1871, when he was dis- 
charged, and Dec. 23, 1871, when the suit was commenced, they 
amounted to about $4,754.97. 

But no direct proof whatever was given that any of the policies in 
force on the 1st of May, 1871, or on the 2d of June, 1871, had been 
renewed or extended, or that any of the annual premiums becoming 
payable after those dates had been paid to the plaintiffs or received 
by them. | ; 

Upon this evidence the Circuit Court instructed the jury in effect, 
that if the defendant had been removed from his agency without 
justifiable cause, they might find from it what amount the plaintiffs 
should have received of renewal premiums, but if they found he was 
justifiably removed, there was no proof for their consideration of the 
amount of renewal premiums received or collected in the hands of 
the company, upon which he was entitled to commissions 

In another part of the charge the same instruction was given, 
though in different order. It was, that, if by his own conduct the de- 
fendant rendered the action of the plaintiffs in removing him neces- 
sary, before he could recover from the plaintiffs his portion of the re- 
newals, it would be incumbent upon him to show, not only how many 
policies had been taken by his agency and the premiums due upon 
them, but also that the premiums had been paid to the plaintiffs. 
On the other hand, if by their wrongful act of removing him the 
plaintiffs deprived him of the means of collecting the premiums, then 
when he had shown that renewal premiums to a certain amount were 
due and payable upon life policies at the time when he was removed, 
which because of their own act the plaintiffs were bound to collect, 
if collectible, he was entitled to the presumption that they were col- 
lected as they became due, and, therefore, the burden would rest up- 
on the plaintiffs to show that policies had lapsed, or that without 
their fault they had been unable to collect the renewal premiums. 
To so much of these instructions as ruled in effect that if the de- 
fendant was rightfully dismissed from the employment of the plain- 
tiffs there was no evidence for the consideration of the jury as td the 
amount of the renewals, and, of course, of the amount of commis- 
sions thereon, exception was taken, and it is now assigned for error. 

We think, however, the defendant has no reason to complain. The 
charge was, at least, quite as favorable to him as he had any right to 
ask. By his contract with the plaintiffs it was expressly stipulated 
that the “ commissions should accrue only as the premiums are paid 
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to the company.” It was incumbent upon him, therefore, to prove, 
not merely that premiums were due, which might possibly have been 
paid, but that they had been actually paid, and paid not merely to 
his sub-agents, but paid to the plaintiffs. If they had been thus 
paid, the plaintiffs held the money, to the extent of the commissions, 
for his use. If they had not been paid to the plaintiffs, they had 
nothing in hand which belonged to him. His set-off was in the na- 
ture of an action for money had and received to his use. The plain- 
tiffs owed him nothing until they received the money. Now, it is 
very plain that proof of the existence of outstanding premiums which 
became payable before his set-off was pleaded, fell short of any proof 
that those premiums had been actually paid, or that they were in 
the hands of the plaintiffs. 

It is argued, however, that because the plaintiffs failed to produce 
their books and papers necessary to prove the amount of renewal 
premiums received by them, the defendant was at liberty to prove 
the amount by what he calls “secondary evidence ;” or, in other 
words, “ by the best evidence the case afforded.” This may be ad- 
mitted, but the receipt of the renewal premiums by the plaintiffs 
was still a fact to be proved, either by direct or circumstantial evi- 
dence. 

No direct proof of such receipt was offered as we have said. 
None was attempted. The defendant might have resorted to a sub- 
poena duces tecum, or to an order of the court to produce papers and 
books, or, perhaps, toa bill of discovery. He did neither. He 
simply proved as a fact, that there were life policies in existence, se- 
cured through his agency, renewal premiums upon which fell due be- 
fore the suit was brought. His evidence stopped there, and he now 
complains that the jury was not allowed to presume from that fact 
that the renewal premiums had been paid to the plaintiffs, and to 
presume it against parties who were not in the wrong, parties who 
had rightfuly dismissed him from his agency and who were under no 
obligation to collect the premiums at all. But was that a conclusion 
which the jury should have been permitted to draw from the fact 
proved? It is error to submit to a jury to find a fact of which there 
is no competent evidence. It does not follow as a necessary or even 
reasonable sequence from the fact that a debt existed that it has 
been paid. Nor is there any presumption of its payment upon which 
a jury can act. Certainly none until after the lapse of twenty years. 
Much less can such a presumption arise in regard to the payment of 
renewal premiums upon policies of insurance, such premiums not be- 
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ing debts due to the insurers, and not being collectible as debts. 
We do not question that a jury may be allowed to presume the ex- 
istence of a fact in some cases from the existence of other facts 
which have been proved. But the presumed fact must have an im- 
mediate connection with or relation to the established fact from 
which it is inferred. If it has not, it isregarded astoo remote. The 
only presumptions of fact which the law recognizes are immediate 
inferences from facts proved. Remarking upon this subject, in 
United States vs. Ross, 92 U.S., 284, we said : “ Whenever circeum- 
stantial evidence is relied upon to prove a fact, the circumstances 
must be proved and not themselves be presumed.” Referring to the 
rule laid down in Starkie on Evidence, page 10, we added : “It is 
upon this principle that courts are daily called upon to exclude evi- 
dence as too remote for the consideration of the jury. The law re- 
quires an open and visible connection between the principal or evi- 
dentiary facts and the deductions from them, and does not permit a 
decision to be made on remote inferences. (Best on Evidence, 95.) 
A presumption which a jury may make is not a circumstance in 
proof, and it is not, therefore, a legitimate foundation for a presump- 
tion. There is no open and visible connection between the fact out 
of which the first presumption arises, and the fact sought to be es- 
tablished by the dependent presumption. (Douglass vs. Mitchell’s 
Ex., 35 Penna., 446).” 

If these principles be applied to the present case, the inadmissibil- 
ity of the presumption which the defendant contends the court 
should have permitted the jury to draw, becomes apparent. That 
renewal premiums to a certain amount, upon which he was entitled 
to commission, had been paid to the company, was the ultimate fact 
which was necessary to be proved. What the evidence did prove 
was that there were policies in force on the 2d of June, 1871, the 
annual premiums upon which were $87,000 ; that he would be enti- 
tled to commissions upon renewals of the policies if they should be 
thereafter renewed, and if the renewal premiums should be paid to 
the company, and that these premiums were to be collected by his 
sub-agents and paid over by them. These were the primary facts. 
Everything more was left to presumption. The jury, therefore, were 
to presume that the policies did not lapse and that they were re- 
newed. Built on this presumption was another ; namely, that the 
renewal premiums were paid to the agents, and upon this, a further 
presumption that the premiums had been paid over by the agents to 
the company, or had been immediately collected by it. This appears 
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to us to have been quite inadmissible. A verdict of a jury found 
upon such evidence would have been a mere guess. The evidences 
of fact did not go far enough. We think, therefore, the court was 
not in error in withdrawing it from the consideration of the jury. 

What we have said renders it unnecessary to notice at length the 
several assignments of error. If there was no evidence of the re- 
ceipt of renewal premiums by the company, what would have been 
the interest upon them, had they been received, was quite immaterial. 
So, also, was it immaterial to show what would have been the proba- 
ble duration of the policies. 

The judgment of the Circuit Court is affirmed. 


SUPREME COURT OF INDIANA. 


Novemper Term, 1879. 
Appeal from Gibson Circuit. 


AMERICAN INS. CO. 
vs. 


JOHN WELLMAN, er at.* 


Policies issued and premium notes taken by foreign companies in Indiana, are not 
void because of non-compliance with the statutes authorizing them to do busi- 
ness within the State, but the remedy on such notes is suspended until a full 
compliance has been made with the law. 


Judgment affirmed. 


Buwo tg, J. 
Complaint on a promissory note made to the appellant by the 
predecesors of the appellees. The character of the note will appear 


* Decision rendered April 2, 1880. 
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in the course of this opinion. Answer in four paragraphs ; the first, 
second and third of which need not be further noticed, as no ques- 
tion arises upon them. The substantial averments of the fourth par- 
agraph are as follows : 

That said note was executed to the plaintiff as a premium note for 
a policy of insurance issued to the plaintiff on the property therein 
described, for five years, from February 6, 1871, to February 6, 1876. 
That the plaintiff is an insurance company, duly organized and exist- 
ing under the laws of the State of Dlinois ; that said risk was taken, 
and said contract of insurance entered into, and the said note given 
without said company or its agent having in any wise complied 
with certain acts of the General Assembly of the State of Indiana, 
passed June, 17, 1852, March 2, 1855, and December 21, 1865, re- 
specting foreign corporations and foreign insurance companies and 
their agents, doing business in this State ; that no authority of said 
insurance company or the agent thereof was on file in the clerk’s of- 
fice of Gibson County, Indiana, where the said risk and contract of 
insurance was entered into, and where said note was given, and said 
policy of insurance issued ; that no certificate of authority from the 
auditor of the State of Indiana to the said insurance company or its 
agent, was on file in the clerk’s office of said County of Gibson, au- 
thorizing said company or its agent to transact business in the State 
of Indiana as required by said acts of the General Assembly—all of 
which is fully and particularly averred ; wherefore, etc. 

Replies were filed, trial had, resulting in a judgment for defend- 
ants. Exceptions, appeal. 

Two questions are presented by the appellant, the first upon over- 
ruling the demurrer to the fourth paragraph of the answer, and the 
second arising under the motion for a new trial—namely, that the 
finding is contrary to the evidence. 

The question arising upon overruling the demurrer to the éourth 
paragraph of the answer has been recently and fully considered by 
this court in the case of Smith vs. Little, November Term, 1879, 
wherein it is held that policies issued and notes taken by foreign in- 
surance companies within this State are not void because they have 
uot complied with the statutes authorizing them to do business 
within its limits, but the remedy upon such notes is suspended until 
they do comply with said laws. The fourth paragraph is, therefore, 
sufficient. See also Farmers’ and Mechanics’ Ins. Co. vs. Harrah, 
47 Ind., 236 ; Walter A. Wood Mowing Machine Co. vs. Caldwell, 
54 Ind., 270 ; American Ins. Co. vs. Pettijohn, 62 Ind., 382 ; Daly vs. 
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National Life Ins. Co. of the United States of America, 64 Ind., 1; 
Singer Manufacturing Co. vs. Brown, 64 Ind., 548. 

The note described in the complaint was introduced as evidence at 
the trial, and other evidence was introduced showing that it was 
given as a premium note upon the policy of insurance as averred in 
the fourth paragraph of answer. There was no evidence showing, 
or tending to show, that either the plaintiff or its agent had complied, 
or offered to comply with the statutes authorizing the company to 
do business within this State ; indeed it was admitted upon trial, 
that neither the plaintiff nor its agent had so complied. The finding, 
therefore, under the fourth paragraph of answer was correct. 

The judgment is affirmed at the cost of the appellant. 


UNITED STATES CIRCUIT COURT. 


DISTRICT OF OHIO. 


©. C. WASHBURN 
Us, 


WESTERN INS. CO.* 


The p6licy insured the building and machinery of a flouring mill in Minnesota» 
whicb was destroyed through the force of an explosion in connection with fire: 
It was alleged by the defendant that the explosion resulted from flour dust» 
tired t5 a spark or flame from a lamp, and that the fire was caused by the ex- 
plosion, while the plaintiff insisted that a fire preceded and caused the explo- 
sion. The policy contained the following condition: ‘The company shall 
not be liable for fire caused by invasion, insurrection, riot, civil commotion, or 
military or usurped power ; nor for loss by lightning unless fire ensue, and 
then for loss by fire only ; nor for loss by fire or otherwise resulting from the 
explosion of steam boilers, or gunpowder or other explosive substance ; nor 
for loss of any kind consequent upon the fall of a building herein insured, or 
containing property hereby covered (except the same be a result of fire) ; and 
all insurance under this policy on it or its contents shall, in such case, imme- 
diately cease and determine.” 


i eS 
* The recent decision of this court in the last of these series of suits, will appear in the July 
number. 
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Held, that if the explosion was caused by a fire, although the explosion contribu- 
ted in large degree to the destruction, fire was the proximate cause and the 
policy was liable, but if the explosion resulted from a spark or lamp and 
caused the destruction in whole or in part, and the fire {resulted from the ex- 
plosion, the policy was exempt. 


Held, that any specially inflammable or hazardous condition due to the presence 
of flour dust must be presumed to be known to the insurers if an incident of 
the business. 


The facts sufficiently appear in the Syllabus. 


Abstract of charge to jury by Swine, J. 

This condition by the terms of the policy, is a part and parcel of 
the policy, and the policy is a general one of indemnity against loss 
by fire ; but the condition excepts loss which may result from light- 
ning unless fire ensue, or loss by fire which originated from explosion 
of steam boilers, or from the explosion of gunpowder, or from the 
explosion of any other explosive substance. So that loss by fire cre- 
ated and brought into existence from any other cause whatever, no 
matter what, is expressly provided for by the terms of this policy. 

That is, so far as the question of fire is concerned. But there is 
another exception in this policy in connection with it, and that is, 
that the policy shall not extend to any loss to the party which may 
result, not from fire, but which may result in other ways from either 
of these—a loss which is caused by lightning, from the explosion of 
steam boilers, from the explosion of gunpowder, or from the explo- 
sion of other substances. 

The insurance company had a right to make these exceptions as a 
part of its contract, and they are not repugnant to the general pur- 
pose and object of the contract ; so that in this case this condition 
must be regarded as a part and parcel of this contract as much as 
though it were on the face of the contract. 

* * * * * * * * 

I don’t think it necessary, gentlemen of the jury, in this case to go 
into any extended discussion of the relation of cause and effect, or of 
the philosophical division or subdivision of causes and the relations 
to each other and of their uJtimate relation to the effect produced. 

Such a scientific and philosophical disquisition would result in no 
valuable purpose in enabling you to discharge your duty in this par- 
ticular case. 

Interesting as they are to scientists, and valuable as they are, and 
necessarily so in many cases, this is not a case or a time to indulge in 
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anything of that character, even if we had the disposition or ability 
to do so. 

But from the cases reported in 7 Wallace, p. 44, 11 Peters, p. 213, 
94 U.S., p. 469, 95 U. S., p. 117, one proposition of the law of force 
and the philosophy of force, and the philosophy of cause and effect is 
clearly and conclusively established, and that is this, that the proxi- 
mate cause, the cause to which the result must be attributed, is not 
necessarily at all times the cause nearest the result which has been 
accomplished, but that it may be the originating cause—in other 
words, it may be a cause which has set other causes in motion, which, 
by their unsevered and continued action with each other, has pro- 
duced the effect. 

In this case, if there was a fire, and it produced an explosion, and 
that explosion contributed in a very large degree to the destruction 
of the property insured ; the fire nevertheless would be the proximate 
cause, and would be the agent to which the result must be attribu- 
ted, the cause which produced the effect. 

On the other hand, if the destruction of this property was pro- 
duced by the explosion of any combustible or explosive substance ; 
if that was the cause which produced the destruction of the property ; 
if that was the cause which threw it down, and if the fire resulted 
from that which caused its ultimate destruction, or the destruction of 
any part of it, and that explosion was occasioned by a spark or by a 
flame from a candle or lamp, then the explosion would be the proxi- 
mate cause which produced the result, and the plaintiff in this case 
would not be entitled to recover at the hands of the defendant. 

So that the whole question for you to determine under the in- 
structions which I have given you, is one purely of fact, whether 
there was in this mill a fire, and from the result of that fire an explo- 
sion ensued by which this property was destroyed. 

The defendant by its contract agreed to indemnify the plaintiff 
against damage or loss from fire to the building and machinery of a 
flour mill, and the policy directly designates such property as spec- 
ially hazardous. Whatever was, therefore, necessarily connected 
with the building and machinery and their uses in the manufacture 
of flour, or necessarily growing out of and resulting from such use, 
by which the property would be rendered more liable to fire than 
ordinary property, must be held to have been in the contemplation 
of the defendant at the time of the issuing of the policy, and it must 
be held to have contracted in direct reference thereto. 

Therefore, if in the case of a building and machinery used in the 
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manufacture of flour, the building would become filled with flour 
dust, which by its character would be highly inflammable, and if, 
under such circumstances, a fire broke out in the mill, and by its 
rapid progress and heat, brought the dust and the air in such a con- 
dition and in such relations to each other as to make them explosive, 
and they were by such fire exploded, the loss would be a loss by fire 
within the terms and meaning of this policy, and the defendant 
would be liable for it. As a matter of course, the plaintiff must sat- 
isfy you by a preponderance of evidence that there was a loss by 
fire, applying it to the particulars in the case. 

The plaintiff must satisfy you by the preponderance of the evi- 
dence, that a fire existed in the mill, and it is for you to determine 
from all the facts and circumstances of the case, where the prepond- 
erance of the evidence lies. If, taking all the facts and circumstan- 
ces in the case together, the preponderance of the evidence satisfies 
you that such a fire did exist, and that it produced the explosion, 
then the defendant is responsible to the plaintiff under the rules 
which I have given you. 

As to the extent of the responsibility, if there was a total loss of 
the property—that is, a total loss of the building and a total loss of 
the machinery, as a matter of course the defendant would be liable 
to the full amount of the policy of insurance, with interest from sixty 
days from the date at which the proofs of loss were furnished. 

Verdict for plaintiff. 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF NEW HAMPSHIRE. 


May Term, 1880. 


POOR 


US. y 


i 


HUDSON INS. CO. ) 


The policy in the H. company on a summer hotel was procured by R., as agent of 
insured through C., the agent of the company. Afterwards the company in- 
structed C. to procure a diminution or cancellation of the risk. Thereupon C. 
wrote to R., proposing a reduction or cancellation, and offering to place the 
risk in the L. company or return the premium. R. answered, he did not wish 
the risk divided, but the policy might be cancelled, the whole risk put in the L. 
company, and the unexpired premium applied to the re-insurance, and the pol- 
icy was enclosed for the purpose. C, upon receipt of the policy marked it can- 
celled, but did not place the risk in any other company, but placed the policy 
with the return premium ina safe, intending to take them to R. on the next 
day. But he failed to go, and the property burned, neither R. nor the owner 
knowing that the property was not re-insured. The owner had no knowledge 
of and had given R. no authority to negotiate for the cancellation other than 
that implied in the agency to effect insurance. The policy stipulated that it 
might be terminated upon notice and a return of the unexpired premium. The 
premium was sent by C. to R. after the fire, who refused to accept it. 

Held, that the agreement was to cancel coupled with a re-insurance, and it had not 
been complied with by C., therefore the H. company could not insist on the 
cancellation ; there had been no agreement of parties. 

Held, that the premium had not been returned in compliance with the policy pro- 
vision. 

Held, that whether C. acted as agent of one company or both in the matter was a 
question of fact and not of law. 

The policy stipulated that a family should live in the hotel throughout the year. 

Held, that such occupancy is a question of fact and not of law. 

Held, that no specific number of persons is necessary to constitute a family, nor is 
it necessary that they should eat in the house where they live, nor that they 
should be employed in or about the house, nor is it material that they are hired ; 
the precise question is, are they living under one head or management. 





1880. ] Poor vs. Hudson Ins. Uo. 429 


Held, that two men employed by the owner as servants, sleeping at the hotel, but 
taking their meals elsewhere, was sufficient to justify a finding of occupancy 
within the meaning of the policy. 


Held, that a statement by the agent that he knew how the house was occupied, and 
was satisfied, was evidence of a ‘waiver of stricter compliance with the policy 
condition. 


Joun S. H. Frinz ann A. R. Hares, for Plaintiff. 
S. C. Eastman anp G. Marston, fur Defendant. 


Cuark, J. 

This was an action on a policy of insurance issued by the defen- 
dants upon the Oceanic hotel, at Star Island, one of the Isles of 
Shoals, against fire. The policy was dated July 25th, 1875, for $2,- 
500, and the hotel was burned November 11th, following, at three 
o’clock in the morning. The insurance was procured by Reed Bros., 
of Boston, as agents for Mr. Poor, through Mr. Craig of Portsmouth, 
as agent of the company. At the trial of the cause before a jury, two 
principal questions arose. 

1st. Whether the policy, which was for one year, had been cancelled 
by agreement of parties, before the loss occurred ; and 

2d. Whether the hotel was occupied, at the time of the fire, as sti- 
pulated in the policy. 

Some time before the loss happened, the defendant Co. became 
dissatisfied with the risk, and instructed Mr. Craig, their agent, to 
procure a diminution of it in part, or in its entirety. Thereupon 
Mr. Craig wrote to Reed Bros. at Boston, stating the wishes of the 
Hudson Co.; and proposing to reduce the risk one half or in the 
whole ; and stating further, that he could place the risk in the Lan- 
cashire Co., or he would return the premium. Reed Bros. returned 
answer that they did not wish the risk divided, half in the Hudson 
Co., and half in the Lancashire Co., but that the policy might be 
cancelled, and the whole risk put in the Lancashire, and the unex- 
pired, or return premium, used for re-insurance, and they enclosed 

the policy to Craig for that purpose. 

Upon receiving the policy, Nov. 9th, 1875, Craig immediately wrote 
“cancelled” upon it. But he did not place the risk in the Lancashire 
Co., or any other. He made up the return premium, and placed it 
with the policy, thus marked “ cancelled,” in the safe, intending to go 
to Boston the next morning, the 10th. But he did not go; and the 
next morning, the 11th, the fire occurred, with the policy and pre- 
mium still in Craig’s safe. He gave no notice to Reed Bros., or Mr. 
Poor, that he had not re-insured the property. The next day, the 
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llth, after the tire, Craig sent the return premium to Reed Bros. at 
Boston, by express ; but they declined to receive it. Of this pro- 
ceeding, or negotiation for cancellation of the policy, Poor had no 
knowledge, nor had he given any authority for it, other than that the 
Reed Bros. were agents to procure the insurance for him. 

Upon this evidence the court ruled that there was no contract for 
cancellation of the policy completed, which could bind the parties ; 
that waiving the question of authority in Reed Bros. to make a con- 
tract for cancellation, they had consented to it only with the under- 
standing that Craig should procure a re-insurance in the Lancashire 
Co.; and failing to do this, the Hudson Co. could not insist that the 
policy was cancelled, and leave Poor to bear the loss—especially as 
they had not given him notice that they had not re-insured, or re- 
turned him the premium. To this ruling the defendant excepted. 
But it was, we still think, correct. 

The first proposition of the Hudson Co. was to cancel the policy in 
whole or in part ; to place the risk in the Lancashire Co., or return 
the premium, as the plaintiff might elect. He assented that the pol- 
icy might be cancelled for the whole, and the property re-insured by 
them in the Lancashire Co. The two were coupled together, and 
there is no evidence that the plaintiff agreed that the policy should 
be cancelled without a re-insurance, and as the Hudson Co. did not 
re-insure, they cannot insist upon the cancellation. 

There was no agreement of parties. 

1st. Parsons on Contracts—6. 

There was a stipulation in the policy, that the defendant Co. might 
terminate the insurance “at any time, on giving notice to that effect, 
and refunding a rateable proportion of the premium ;” and the de- 
fendant’s counsel insist that Craig, in writing to Reed Bros., had this 
provision in his mind, and acted in reference to it. This may be so. 
But before he could have thé benefit of that stipulation, even if act- 
ing upon it, he should have conformed to it, and given notice, and 
returned the required part of the premium. This he did not do. 

The counsel for the defendant requested the court to instruct the 
jury, that the letter of Craig contained a proposition to cancel or re- 
duce the Hudson policy, and that this was made by him as the agent 
of that Co.; but that the proposition to re-insure in the Lancashire 
Co. was made by him (in the letter) as the agent of the Lancashire 
Co., and that the letter of Reed Bros. was an acceptance of the pro- 
position of the Hudson Ins. Co. to cancel the policy, without includ- 
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ing the other, to re-insure. The court declined so to instruct—and 
properly. 

It was a question of fact and not of law, whether Craig acted as 
the agent of one company or the other, or both; and if Craig was 
the agent of the Lancashire Co. in offering to procure a re-insurance, 
it can make no difference, because Reed Bros. in accepting the pro- 
position to cancel the Hudson Co.’s policy, coupled it with a re-insur- 
ance of the property in the Lancashire Co., which was not done by 
Craig, whether as agent of one company or the other. 

In support of the 2d ground of defence, that the hotel had not been 
occupied as agreed in the policy it should be, to-wit, that a family 
should live in it throughout the year, there was evidence tending to 
show that the house was occupied as a hotel in the summer, but not 
at other seasons ; that the defendant’s agent, at the time of the in- 
surance, knew the manner of its occupation ; that the plaintiff, with 
his wife and sons, were atthe hotel in the summer, managing the ho- 
tel, and had in their family a large number of employes and servants ; 
that part of the family ate at the Oceanic, and part at the Atlantic, a 
house used as a part of the hotel arrangement ; that the plaintiff, 
with his wife and sons, left the hotel at the close of the hotel season, 
but left there a large number of their employes, at work about the 
premises and in charge of the property, under the direction and 
management of the plaintiff; that all of these employes ate at the 
Atlantic house, and most of them slept there ; but that two of them 
roomed and slept in the Oceanic, having their clothing there, and 
working outside and about the house, going in and out several times 
a day ; that they had been in the employ of the plaintiff for months, 
and one of them was a porter in the hotel—the Oceanic—and that 
both were in the building at the time ofthe fire, and escaped through 
the window ; that the plaintiff was often at the island, and “ stop- 
ped” at the Oceanic ; that he was there the day before the fire ; that 
Craig, the agent of the defendants, knew how the hotel was occu- 
pied, and was satisfied ; and that another agent of the defendant 
knew of it, and was satisfied that the employes should eat at the At- 
lantic house. 

Upon this evidence the defendant’s counsel requested the court to 
instruct the jury : 

Ist. That the occupation of the premises insured by two hired 
men, in the plaintiff’s employ, who slept in the house and took their 
meals elsewhere, being employed during the day elsewhere, was not 





432 Report of Decisions. [June, 


such an occupation of the premises as complied with the warranty 
that a family should live in the house. 

2d. That if the jury should find Poor and wife and children had 
left the Oceanic and were living at his residence at Somerville, and 
that the only occupation of the hotel was by two laborers sleeping in 
it, taking their meals elsewhere, and spending their days elsewhere 
in labor on matters outside of the house, such occupation would not 
be a compliance with this warranty. 

3d. That under such circumstances two laborers would not be a 
part of Poor’s family. 

4th. That under such circumstances the two laborers would be a 
part of the family living at the Atlantic house, the foreman in charge 
of the island living at the Atlantic house, and furnishing at that 
house the meals to all persons in the employ of the plaintiff, includ- 
ing the two laborers who slept in the Oceanic house. 

5th. That upon all the evidence the jury would not be warranted 
in finding that the warranty had been complied with. 

The court declined to instruct the jury specifically as requested, 
but did charge them that the warranty in the policy, “ that a family 
should live in the house throughout the year,” was a contract, which 
must be substantially complied with in its terms to enable the plain- 
tiff to recover ; that it was not sufficient that there were watchmen 
in the house, or that it was equally safe by some other means, but 
that the defendant had the right to insist that it should be occupied 
as agreed ; that the words “family” and “live” were used in the 
policy in their ordinary signification, as a collection of persons dwell- 
ing together in a house under one head ; that no definite particular 
number of persons was necessary to constitute a family—but it should 
be a family as ordinarily constituted, and living in the ordinary way ; 
that a knowledge on the part of the defendants that the house was oc- 
cupied in any other manner could not affect the contract, unless as- 
sented to by the defendants, or they acted in such a way as to leave 
the plaintiff to believe that they did assent to it. 

To these instructions the defendants take no exception ; but they 
do except that the specific rulings desired by them were not made. 

But upon mature reflection we are satisfied that they have no le- 
gal cause for complaint ; the jury were sufficiently instructed in the 
law applicable to the case. 

Whether a house is or is not occupied by a family is a question of 
fact, and should be decided by the jury, and not by the court ; and 
whether a given number of persons constitute a family is oftentimes, 
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perhaps always, to be decided by the manner in which they live 
which is, as before stated, a question of fact. 

The most comprehensive definition of a family is, a number of per- 
sons who live in one house and under one management, or head. 
There is no specific number required to constitute a family ; bu 
they must live together in one house, and under one head. Nor is it 
necessary they should eat in the house where they live. There are 
many families, it is well known, who live in one place and eat outside 
of it. Nor was it necessary that they should be employed in the 
house or about it. Nor was it material that they were hired. The 
The precise question is, were they living there together, under one 
head or manager? This is one of fact and not of law. 

The evidence tended to show that these two men lived at the 
Oceanic, that they were in the employ of the plaintiff, and under his 
direction, control and management. He owned the house in which 
they abode—not as tenants, but as servants or employees. It could 
not be decisive of the question, as matter of law, that the wife and 
sons of the plaintiff lived at Somerville, and that he passed most of 
his time there. He was often at the Shouls, and stayed at the 
Oceanic when there. Many persons have residences in town and at 
the seaside or mountains, or in the country, at the same time, and 
may be said to live in both places ; they have their servants and em- 
ployes at both places. 

The court could not instruct the jury as requested, that the two 
laborers would not be a part of the plaintiff's family, under these cir- 
cumstances ; the evidence rather tended to show the contrary—that 
there were a part of his family ; he so testified. 

Nor could the court instruct the jury upon all the evidence that 
they would not be warranted in finding that the warranty had been 
complied with, as there was evidence tending to show that the de- 
fendant’s agent, who contracted the insurance, knew how the house 
was occupied, and was satisfied with it, and this evidence might be 
weighed by the jury in determining whether the defendants knew 
how the house was occupied and assented to it as a compliance with 
the contract, or waived a more strict compliance. 

The defendants are mistaken in supposing there was no evidence 
to go to the jury in regard to a waiver. There was evidence that 
Craig said that he knew how the house was occupied, was satisfied 
with that occupancy, and considered it safer than a family. 

The defendant says, in the brief of his counsel, “what was really 
left to the jury was the meaning of the terms used,” and “the legal 
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effect of the instruction of the court was to advise the jury as to the 
legal effect of the acts in the contract, leaving them to construe the 
laws.” 

In this there is a mistake. The court did not leave to the jury 
“the meaning of the terms used.” It instructed the jury as to the 
meaning of the words, and the counsel say, in their brief, the ex- 
planation given of the word family was correct and satisfactory. 
Nor did the court leave the laws to the jury. It instructed that the 
provision in the policy that a family should live in the house was a 
contract binding on the plaintiff, and must be performed by him, or 
waived by the defendants, before he could recover. The court in- 
structed the jury what a family was—with that instruction the defen- 
dant was satisfied. The court left it to the jury to find the fact, 
whether such a family was living in the house at the time of the fire. 
That duty belonged to them. 

At the trial the court admitted evidence that at the time the insur- 
ance was effected, the plaintiff’s agent told the defendant’s agent how 
the house had been occupied the previous winter. To this evidence, 
the defendant’s counsel objected, on the ground that whatever was 
said at the time of the contract was merged in the contract, and 
could not be received to control, enlarge, or restrict the contract. 

Such is undoubtedly the law ; but the court did not admit the evi- 
dence for such purpose, but as tending to show the previous occupa- 
tion and condition of the property, as aiding to arrive at the intention 
of the parties, and the true interpretation of the contract. For this 
purpose we think the evidence was competent. 

The defendant also objected that the plaintiff's witnesses were per- 
mitted to testify that Craig, since the fire, had said that he knew how 
the house was occupied, and was satisfied with that occupancy, and 
considered it safer than a family. 

But as he does not notice the objection in his brief, it may be that 
he does not, after reflection, rely much upon it. However that may 
be, the evidence was competent upon either of two grounds: First, 
as tending to show a substantial compliance with the contract by the 
plaintiff ; and second, a waiver by defendant of a more strict com- 
pliance. 

Judgment on the verdict. 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF MASSACHUSETTS. 


Octoser Term, 1879. 


ALBION LEAD WORKS 
vs. 


WILLIAMSBURGH CITY FIRE INS. CO.* 


Insured applied to a broker to procure insurance. The broker wrote out a plan 
and description of the building after examination. Two years after he applied 
for this insurance and used this paper in partand memory in part in answering 
questions about the risk. The president of the defendant said he would take 
the risk if he would send him a copy of the plan and what he had_told him. 
The broker sent simply a copy of the written plan and description. The policy in- 
sured the premises ‘‘as per plan, etc., a copy of which is filed etc.,” and stipulated 
that “‘ the application, survey, plan or description of the property herein insured, 
referred to in this policy shall be considered a part of the contract and a war- 
ranty by the assured during the time this policy is kept in force ;” also that 
the policy should be void in case of any false representations of the condition or 
occupancy of the property or omission to make known every fact material to 
the risk, or any occupancy or use of the premises which would increase the risk 
or such increase by any means within the power of insured, or running over 
time or at night without consent, or if the premises should become unoccupied 
without consent. The written description stated that there was a watchman 
day and night. The broker also stated orally that there was a force pump in 
working condition, At the time of the fire manufacturing had been stopped 
for some days, and the pump which worked by steam power had been broken 
about three months, the hands had been discharged and the watchman discon- 
tinued, but the superintendent and one hand daily visited the premises to de- 
liver stock, which was not however in the insured building. 


Held, that plan, survey and application mean substantially the same thing, and if 
there had been a written application it would have been a continuing warranty, 
but the application in this case was oral, the plan was a mere memorandum 
copy which the reference in the policy could not convert into an application. 
The true construction of the policy is that agreement to insure is not according 
to the plan but according to the policy, and what was insured was the building 
shown in the plan. 


* Decision rendered May 7, 1880. 
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Held, that a force pump shown in the plan was not a warranty that it should be 
kept in working order. 


Held, that whether a statement is to be regarded as a continuing warranty must 
depend largely on whether it is important to the character of the risk. 


Held, that an oral application cannot be construed into a continuing warranty 
when the contract is in writing. 


Held, that where the ‘change in the risk is single in its character, it is proper to 
estimate whether on the whole there has been an increase or diminution, but 
where several disconnected changes have been made a diminution in one case 
may not be offset against an increase in another. 


Held, that in this case it was proper to consider whether the diminution of risk 
from the stoppage of the mill did not offset the increase from the discharge of 
the watchman and stoppage of the pump. 


Held, that mere temporary neglect about repairing the pump was not an increase 
of risk within the meaning of the policy, but a negligence insured against. 


Held, that the premises were not unoccupied within the meaning of the policy. 
Statement of the Case. 


Action at law to recover for a loss by fire of the lead works and 
other property of the plaintiff corporation. The policy was dated 
May 26, 1875, and was renewed from year to year. The tire occurred 
May 2, 1878. The jury having found a verdict for the plaintiffs for 
$3,838,81, a new trial was moved for on the law and the facts. The 
facts material to the motion were as follows: 

Mr. Robbins, an insurance broker in New York, was applied to in 
1873, by one of the directors of the company, to procure insurance 
upon their property, and went to Dighton, in Massachusetts, where 
the works were situated, examined the premises and made such en- 
quiries as he thought fit of one of the persons employed there. On 
his return to New York he drew out in ink a sketch of the buildings 
which he had made on the spot, and wrote at the bottom a state- 
ment of certain facts connected with the risk in these words: 
‘« Building 2 stories high. Ist story brick, 2d story frame. Roof, 
shingles laid in mortar. No fire in the building except under the 
boiler and lead furnace. Lighted with mineral sperm oil. Watch- 
man day and night. Water runs all the time. Tanks filled with 
water, with hose covering the floor below, 50 fire buckets. On sec- 
ond floor are drying pans, all the settling tanks filled with water. 
Thirteen tanks hold 1,000 gallons each. Second floor storage. The 
nearest building to the works is a small storehouse 40 feet distant. 
No other building within 85 feet. Lead ground in oil and water. 
Nothing used in the works of an explosive nature.” He procured 
insurance in 1873, but not with the defendants. When he applied 
to the defendants for insurance in 1875, he carried this paper in his 
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hand, and answered questions about the risk in part from the paper 
and in part from memory. The president of the defendant company 
said he would take the risk if Mr. Robbins would send him a copy of 
the plan and of what he had told him. He sent a copy of the plan 
and of what was written upon it as above quoted, and nothing more. 
The policy sued on was then issued. The parts of it relied on by 
either party were as follows ; the words in italics being written and 
the others engraved or printed : 

The Williamsburgh City Fire Insurance Company, in consideration 
of $62.50 to them paid by the assured hereinafter named, the re- 
ceipt whereof is hereby acknowledged, do insure Albion Lead Works 
against loss or damage by fire to the amount of five thousand dollars ; 
$1,920 on the two-story brick and frame building, situate on the south 
side of the main read leading from the depot to the village in the town 
of Dighton, Bristol Co., Mass., as per plan in the office of M. P. Robbins 
& Co., New York city, a copy of which is filed No. 168,732, in this of- 
fice ; $2,300 on engine, boilers, steam and water pipes, machinery, shaft- 
ing, belting, pulleys, hangers, apparatus, tools, implements and fixtures ; 
$770 on stock manufactured, unmanufactured or in process of manufac- 
ture, all contained in above building.” 

Below were many stipulations, of which a part of the first was as 
follows : 

“1. The application, survey, plan or description of the property 
herein insured, referred to in this policy shall be considered a part 
of this contract, and a warranty by the assured during the time this 
policy is kept in force ; any false representation by the assured of 
the condition, situation or occupancy of the property, or any omis- 
sion to make known every fact material to the risk or an overvalua- 
tion or any misrepresentation whatever, either in a written applica- 
tion or otherwise, or if the assured shall have or shall hereafter make 
any other insurance on the property hereby insured or any part 
thereof, whether valid or not, without the consent of this company 
written hereon, or if the above mentioned premises shall at any time 
be occupied or used so as to increase the risk, or the risk be in- 
creased by the erection or occupation of neighboring buildings, or 
by any means whatever within the control of the assured, or if the 
premises become unoccupied without the assent of the company en- 
dorsed hereon, or if it be a manufacturing establishment running in 
whole or in part over or extra time, or running at night without spe- 
cial agreement endorsed on this policy, or if the property be sold or 
transferred or upon the passing or entry of a decree of foreclosure, 
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or upon a sale under a deed of trust, or if the property insured be 
assigned under any bankrupt or insolvent law, or any change takes 
place in title or possession, (except in case of succession in conse- 
quence of the death of the assured,) whether by .a legal process or 
judicial decree, or voluntary transfer or conveyance, or if this policy 
be assigned before a loss without the consent of this company en- 
dorsed hereon, or if the interest of the assured in the property 
- whether as owner, trustee, consignee, factor, agent, mortgagee, lessee 
or otherwise, be not truly stated in this policy, or if the assured 
keep gunpowder, fireworks, nitro-glycerine, phosphorus, saltpetre, 
nitrate of soda, petroleum, naphtha, gasoline, benzine, benzole or 
benzine varnish, or keep or use camphene, spirit gas, or any burn- 
ing fluid, composed in whole or in part of petroleum or any of its 
products, or any chemical oils, without written permission in this 
policy, then, and in every such case, this policy shall be void.” 

There was evidence that the processes of manufacture when the 
works were in operation consisted of corroding pig lead in vats by 
means of acids, and afterwards grinding the corroded lead with oi 
and water by steam power. The pump was fitted to run by the 
power, but had been broken some three months or more before the 
2d of May, 1878, the day of the fire. The manufacture of the red 
and white lead had been stopped April 27, 1878, and all the persons 
employed in it except the superintendent and one hand, had been 
discharged, and the watchman had been discontinued. There were 
from one hundred and fifty to two hundred tons of lead in the cor- 
roding vats and a good deal of manufactured lead stored for sale. 
The corroding vats were not in the insured buildings. The super- 
intendent and man had occasion to visit the premises daily and had 
delivered several tons of lead to a purchaser on the first of May. 
The fire was at night and was supposed to have been purposely set. 

There was no evidence that any of the representations or state- 
ments made to the defendants when the insurance was effected were 
untrue ; but they insisted that there was a warranty that a watch- 
man and an effective pump should be kept ; that the risk had been 
increased, and that the premises had “ become unoccupied.” 

The judge ruled for the purpose of the trial that the words writ- 
ten upon the paper called a plan were not a part of the contract ; 
that no continuing warranty or stipulation in respect to the pump 
or the watchman was made by the assured ; that the jury must de- 
cide whether the risk had been increased, and in so doing, might 
take into consideration the whole state of things at the time of the 
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fire, setting diminution against increase if there were both ; that the 
provision avoiding the policy if the premises became unoccupied did 
not necessarily mean if the manufacture was stopped, but if the 
premises considered as lead works were unoccupied. 


G. W. Parsons and R. D. Surru, for the Defendants. 
©. Aten and J. Fox, for the Plaintiffs. 


Lowe, J. 


This case has been very carefully argued, and I have examined all 
the cases cited by counsel. One of the principal questions is, whether 
there is a continuing warranty or stipulation on the part of the plain- 
tiffs to keep a watchman and an effective pump. The first printed 
condition, or set of conditions, makes the “application, plan, survey 
or description ” of the property a part of the contract and a warranty 
by the assured, so long as the policy is kept in force. No language 
could more fitly describe a continuing warranty, or at least one re- 
newed every year, but being in print and intended for all cases it 
must be fitted to each risk according to its particular circumstances. 

A careful study of the cases will show what was likewise testified 
by experts on the stand, that “plan,” “application” and “survey” 
are often used in these contracts as meaning the same thing. Sur- 
vey is the word employed most commonly, and it is not difficult to 
discover how it came to be used instead of “application.” When a 
person wrote to a company for insurance upon his house or mill, his 
letter was an application, but not often a full and satisfactory one, 
and the company would send back a form for a more full applica- 
tion. This paper usually had a caption, stating that it was to be the 
basis for the insurance, and contained printed questions, with direc- 
tions how they should be answered. This paper was filled out and 
signed by the assured or by his agent, or by the agent of the com- 
pany, and was the final! application, but to avoid misunderstanding it 
came to be called a survey, as, in many cases, the original letter might 
be called an application. 

The printed condition or stipulation making the survey or plan or 
application a warranty, is found in a great many of the reported 
cases and is often in substantially this form: “If the insurance is made 
upon a written plan, survey, or application, the same shall form a 
part of the policy and be a warranty,” etc. 

See, upon both these points, Glendale M’fg Co. vs. Protection Ins. 
Co., 21 Conn., 19; Sheldon vs. Hartford F. Ins. Co. 22 Conn., 235; 
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May vs. Buckeye Mut. Ins. Co., 25 Wis., 291 ; First Nat. B’k vs. Ins, 
Co., N. A., 50 N. Y.,45; Garcelon vs. Hampden F. Ins. Co., 50 
Maine, 580. These are samples of the cases and the meaning is sub- 
stantially the same in all, that the written application, by whatever 
name it may be called, shall be a warranty. In this case the applica- 
tion was oral. There is no conflict of evidence upon this point. Mr. 
Robbins went to the defendants with a paper in his hand, and de- 
scribed the risk and answered questions. Suppose he answered them 
as they stand upon the memorandum, so far as that goes, but it con- 
tains nothing about a pump, or about some other matters concerning 
which there were oral representations. Whether he read from his 
memorandum or not, or whether he read correctly or not, is imma- 
terial, because it was what he said that was the foundation of the con- 
tract. Nor do I understand that the president asked for a written 
application. He said, “send me a copy of the plan and your state- 
ments, and I will insure.” He did not ask for a written statement, 
as an application, but an oral application having been made, he asked 
for a copy of it. At any rate, if he asked for a written application, 
he did not receive one. The plan, with its memorandum does not 
purport to be, and has none of the indicia of such a document. The 
memorandum is a memorandum and nothing more. There is in this 
case, therefore no such plan, survey or application as this printed con- 
dition mentions. The reference to the plan in the written part of the 
policy is, in its form, like the ordinary reference in a deed for the pur- 
pose of identifying the subject matter, and has a similar meaning. 
The true construction of the policy is not that the company agree to 
insure “as per plan,” but they agree to insure according to the pol- 
icy, and what they insure is the building shown on the plan. A force 
pump is shown on the plan, but this cannot be considered as a war- 
ranty that any particular kind of pump shall always be maintained 
ready for use. One would wish to know the character of the pump, 
and how it was worked, etc., as to all which there is no information. 
If it depended upon the steam, which carried the works, it would 
probably not be useful on Sundays and holidays, nor when the mill 
was stopped, and there is surely no warranty that the mill shall never 
be stopped. It is impossible to reconcile the decisions upon this 
question of continuing warranty. When an underwriter asks about 
the particulars of a risk, he probably takes for granted that things 
will remain as they are, but when the courts are asked to convert this 
impression into a covenant, and make words in the present tense 
operate as a stipulation for the future, there is difficulty, and the 
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authorities are doubtful and divided. The result, as far as I can 
gather it, is, that when the fact appears to the courts to be a very im- 
portant one, such as employment of a watchman, a majority of them 
have said that this ought to be considered a part of a continuing en- 
gagement ; when the fact does not appear to be so important, as that 
a dwelling house is occupied, or that a clerk sleeps in a store it is not 
of that character. 

There is great objection to these continuing warranties when they 
are conventional or made up from words which do not purport a fu- 
ture warrant, because if the attention of the assured had been called 
to them as continuing covenants, they might have been qualified. 
Thus in the important case of Ripley vs. Aitna Ins. Co., 30 N. Y., 136, 
which is in accordance with the weight of authority, if the assured 
had been asked whether he agreed to have a watchman every night, 
he would probably have excepted Saturdays ; but being asked gen- 
erally, whether a watchman was employed at night, he said, “ Yes.” 
There are other objections to construe similar words in the same pa- 
per as representations of the present or covenants for the future upon 
an arbitrary standard of the importance of the particular subject. In 

ll these cases on either side, there was no written statement upon the 
ubject matter of the supposed warranty. 

Here there was an oral statement that a watchman was at the mill 

day and night,” and there was an oral description of the force 
pump. These statements were true at that time, and true at each re- 
newal of the policy and therefore it is of no consequence whether 
they are called warranties or representations. I have seen no case 
which holds that an oral statement of a fact could be construed in- 
to a continuing warranty or promise when the contract is in writing. 
Clark vs. Manufacturers Ins. Co., 2 Wor. ib. M., 472 ; 5 How., 235, 
merely decided that parol evidence might be introduced to identify 
the written application referred to in a policy. That covenants can- 
not be imported into or taken out of a written contract by parol, is 
an elementary rule applicable to contracts for insurance as to others ; 
see Abbott vs. Shawmut Mut. F. Ins. Co., 3 Allen, 213 ; Schmidt vs. 
Peoria Mut. Ins. Co., 41 Ill., 295 ; Higginson vs. Dall, 13 Mass., 96 ; 
Kimball vs. Aitna Ins. Co., 9 Allen, 540. The judgment in the case 
last cited reviews the authorities and decides that an actual promise, 
if oral, cannot be given in evidence to defeat a policy, which has once 
attached. Here there is no contention that an oral promise was 
made, but only that the court ought to infer one from the oral state- 
ment of a fact. 
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In respect to increase of risk, I understand the law to be that if 
there is a single change, such as a new use of the buildings or an al- 
teration in them, the jury are to say whether upon the whole the risk 
is greater or less. If, however, there are two or more changes, un- 
connected with each other, and one has increased the risk, it is no 
answer to the plea of forfeiture to say that something else has de- 
minished it. Curry vs. Conn. Ins. Co., 10 Pick., 535. In that case, 
numerous witnesses testified that an enlargement of the insured 
dwelling house and a contemporaneous removal of the uninsured 
barn to a greater distance from the house, did not increase the risk ; 
and the verdict for the plaintiff was sustained. See also, Jones M’fg, 
Co. vs. Manuf. Ins. Co., 8 Cush., 82; and Date vs. Gore Dist. Mut. 
Co., 15 U. C. (C. P.,) 175, as to single and contemporaneous changes ; 
and as to others, Heneker vs. Brit. Am. Ass’n, 13 U. C. (C. P.,) 99; 
and Lomas vs. Brit. Am. Assn., 22 U. C., (213) 310. Within this rule it 
was proper for the jury to inquire whether stopping the mill was, upon 
the whole, considering the decrease of risk from accidental fires and 
the increase from the discharge of the watchman and want of power 
for the pump, such a change in the use or occupation of the premises 
as to increase the risk. 

There is another question which has impressed me more forcibly, 
during and since the argument of the motion, than it did at the trial. 
The steam chest of the pump was broken some weeks before the mill 
was stopped, and was not repaired. It isa fair question whether 
any one in authority at the plaintiff's works was informed of this fact, 
but it is clearly a matter “within the control of the assured,” and 
therefore, if the neglect to repair the pump was an increase of the 
risk within this covenant, that part of the case should have been left 
to the jury by itself, and not as part of the general change of use 
and occupation, which took place afterwards. 

I am of opinion, upon consideration of this condition, and constru- 
ing it with the context, that it does not refer to mere negligence of 
the assured, however gross, or however it may increase the risk ; but 
to some permanent change, purposely undertaken, in the structure, 
use or occupation of the insured premises. For instance, if the as- 
sured neglected to lock his doors at night, the risk might be largely 
increased, but, though he had done this for a week together, it would 
not be such a change as is contemplated by this condition. The fail- 
ure to repair this pump was a bit of negligence, great in degree per- 
haps, and upon an important matter, but still a piece of negligence 
of the servant of the assured, or by themselves, in the conduct of 
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their business, and the care of their property, against which they are 
insured. 

I have examined many decisions upon this subject, and I have not 
found one in which the point has been taken that a neglect of this 
sort was within this covenant. There are many in which a temporary 
use, permitted things from heedlessness or good nature, increasing 
the risk and causing the loss have been held not to be within it, but 
in none of them was the negligence so long continued as in this case. 
Dobson vs. Sotheby, Moody & M., 86; Shaw vs. Robberds, 6 A. & 
E., 75; Gates vs. Madison County Ins. Co., 5 N. Y., 469; Loud vs. 
Citizens Mut. Ins Co., 2 Gray, 221. In one, a house was vacant for 
several weeks, and the court held that if there was no intentional 
abandonment of the occupation of the house, but the insured was 
using reasonable diligence to obtain a tenant, there was no forfeiture. 
Gamwell vs. Merchants Ins. Co., 12 Cush., 167. That case differs 
from this, because here there was no evidence of reasonable diligence; 
but upon general principles of the law of insurance the ruling must 
have been the same, without that element, so long as the assured had 
not purposely given up the use of his house. Diligence does not 
come into question in this connection ; its presence will not save a for- 
feiture if the risk is changed, nor effect it, if it is not. 

The condition avoiding the policy, if the premises “become unoc- 
cupied ” without the assent of the company must likewise refer to 
something more than a temporary suspense of work in a mill. The 
works had been stopped for five days, and how soon it would have 
been renewed is uncertain. But I think they were not unoccupied 
within the meaning of this clause, while used for the storage and de- 
livery of goods requiring daily visits by one or two persons. I am 
confirmed in this by the fact, that since this policy was issued, the 
defendant company have added a clause in this connection, avoiding 
a policy if work in a factory is stopped. 

The result is that the rulings are sustained and there must be judg- 
ment on the verdict. 
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The application contained the following question and answer : “ Is there a watch- 
man in the mill during the night? Is the mill ever left alone?” Answer: 
‘*No regular watchman, but one or two hands sleep in the mill.” 


Held, that the purport of the whole question was whether any person was kept in 
the mill in charge of it and to watch it during the night. 


Held, that the answer was directly responsive to the whole question and constituted 
a continuing warranty that one or two men slept in the mill, and that it was 
never alone, whose breach avoided the policy as a matter of law, and the ques- 
tion of materiality is not open to be tried by jury. 


Judgment affirmed. 


Orton, J. 

The opinion of the court upon the first hearing of this cause, 45 
Wis., 622, expressed at the time, and still expresses, the views of this 
court, upon all of the questions considered therein. 

The re-argument has not weakened that opinion, and, we think, 
has tended strongly to confirm it. 

The leading question is a very narrow one, and rests upon the 
logical relation and commonly accepted meaning of the question and 
answer, upon which the verdict was ordered for the defendant, viz : 
“Ts there a watchman in the mill during the night? Is the mill ever 
left alone?” The first part of this question is, in itself, literally in- 
complete and insufficient to express the inquiry, whether a watchman 
is constantly kept in the mill during the night, for it is whether, at 
any time, during the night, there is a watchman in the mill. The 
other part of the question, “Is the mill ever left alone?” supplies 


* The first decision in this case is reported in 7 Ins. Law JouRNAL, 836, 
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this literal deficiency, and both parts together, express the full in- 
quiry, whether there is a watchman in the mill, all the time, during 
the night. This meaning is intensified by the language, “Is the mill 
ever left alone ?” 

This meaning of the question is so obvious as to scarcely bear dis- 
cussion. Its purpose, most clearly, was to ascertain whether any per- 
son was kept in the mill, in charge of it, and to watch it during the 
night, as a precaution against fire. The question most naturally and 
logically suggests such an answer as would satisfy the object and pur- 
pose of the inquiry, and we think such an answer was made. “No 
regular watchman, but one or two hands sleep in the mill ;” that is, 
one or two hands are constantly in the mill, for they sleep there dur- 
ing the night, and they act as watchmen. 

This answer satisfies the inquiry in every particular, and is directly 
responsive to the question. Without the last part of the answer it is 
very clear that the first part would not be responsive to the first part 
of the question. “Is there a watchman in the mill?” “No regular 
watchman.” The insured is not asked whether there is-a regular 
watchman in the mill, and therefore this part of the answer is not re- 
sponsive. 

The question is, whether there is a watchman of any kind in the 
mill during the night, or is the mill ever left alone? The answer is 
directly responsive to the whole question, and its obvious meaning is, 
“Yes, there is a watchman in the mill during the night, for one or 
two men sleep in the mill who act as such, and therefore the mill is 
never alone.” 

It is conceded by the learned counsel of the appellants that if the 
answer was responsive to the question, then both the question and 
the answer were material to the risk, and constituted a warranty that 
would continue during the life of the policy, as a matter of law, and 
such is unquestionably the law. “The inquiry and answer are tanta- 
mount to an agreement that the matter inquired about is material, 
and its materiality is not therefore open to be tried by the jury.” 
May on Ins. § 185. 

The learned counsel for the appellants in speaking of this rule, 
says in his brief, and very correctly : “ The essence of this rule is an 
implied assent of the insured to the insurer’s view, as to what is ma- 
terial to the risk. The question must therefore indicate clearly what 
the insurer does deem material.” 

Tested by this rule, can there be any doubt that the insurer in- 
tended this inquiry to be material, and that the insured assented to 
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this view? This being our opinion of the materiality of both the 
question and answer, and that the language is not susceptible of any 
other construction, or indeed liable to any doubtful or uncertain con- 
struction, the positions assumed by the learned counsel, and their 
very able arguments and the numerous authorities cited by them in 
their support, upon any other premises or hypothesis, are inapplica- 
ble, and need not be considered. 

This opinion, upon this important question, might be greatly ex- 
tended, and perhaps ought to be, if for no other reason, to show pro- 
per deference to the distinguished counsel and their very able and 
exhaustive treatment of the subject on the argument, but the former 
opinion of the court by Mr. Justice Lyons, is so full, fair and satis- 
factory, anything further would be a mere repetition and superero- 
gation. 

The only other question which need be considered is that of a 
waiver by the company of the conditions and warranties of the 
policy. 

This question was not deemed of sufficient importance, or as raised 
on sufficient evidence, to command attention at the trial, or on the 
former argument, and we are now unable to find in the testimony 
any such acts of waiver by the company after knowledge of the facts 
of forfeiture as to bring the case within the authorities on this ques- 
tion : Miner vs. Phoenix Ins. Co., 27 Wis., 693 ; Webster vs. Phoenix 
Ins. Co., 36 Wis., 67; Gans vs. St. Paul F. & M. Ins. Co., 43 Wis., 
108 ; Northwestern Ins. Co. vs. Germania Ins. Co., 40 Wis., 446. 

The judgment of the Circuit Court is affirmed, with costs. 
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HARTFORD FIRE INS. CO.* 


The policy provided that, ‘‘ damage to property not totally destroyed, unless the 
amount of said damage is agreed upon between the insured and the company, 
shall be appraised by disinterested and competent persons, mutually agreed 
upon by the parties.” Also the company reserved the right to take any part or 
all of the property appraised, paying market value therefor, in case the dam- 
age as appraised was deemed excessive. 


Held, that it is doubtful whether the stipulations are sufficiently definite to be valid, 
and the latter stipulation would be applicable only to personal property. 


The policy also provided for a verified statement of the value of the property and 
amount of loss, and in no case should the claim be greater than the actual cash 
value of the property at the time of fire. There was conflicting evidence as to 
whether the salvage was of value, but some of it was uséd in re-building. The 
company claimed that the loss was partial and they were entitled to an apprai- 
sal, when the insured insisted that it was total. 


Held, that a total loss does not mean an absolute extinction. If the building after 
the fire has lost its identity and specific character as.a building the loss is total 
within the meaning of the policy. 


Judgment affirmed. 


Ross, J. 

This is an action upon a policy of fire insurance upon the plaintiffs’ 
undivided half-interest in a brick building situated in Virginia City, 
Nevada. The plaintiffs recovered a verdict of four thousand five 
hundred dollars. Defendant moved for a new trial, which was de- 
nied, and brings tkis appeal from the judgment and the order refus- 
ing a new trial. 

The policy contained, among other clauses, the following : “ Dam- 
age to property not totally destroyed, unless the amount of said 
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damage is agreed upon between the assured and the company, shall 
be appraised by disinterested and competent persons, mutually agreed 
upon by the parties ; when personal property is damaged, the as- 
sured shall put it in the best order possible, and make an inventory 
thereof, naming the quantity and cost of each article, and upon each 
article the damage shall be separately appraised, and the detailed re- 
port of the appraisers in writing, under oath, shall form a part of the 
proofs hereby required, each party paying one-half of the expenses 
of the appraisals, and until such proof and certificates are produced, 
and examination and appraisal permitted, the loss shall not be pay- 
able. And the company reserves the right to take any part or all of 
the property appraised, paying market value therefor, in case the 
damage as appraised is deemed excessive.” 

The main contest between the parties at the trial in the court be- 
low was whether a (ofa! or only a partial destruction of the building 
had resulted from the fire—the defendant contending that the de- 
struction had been partial only, and further contending that under 
the clause of the policy just quoted no right of action existed in 
plaintiffs as they had refused to join in an appraisal of damage, which 
defendant claimed to be a condition precedent to suit. We will con- 
sider this point first. 

It is very doubtful whether the clause in question is sufficiently de- 
finite to be of any validity. It provides that when the property there 
referred to is not totally destroyed, the damage, if not agreed upon be- 
tween the assured and the company, shall be appraised, a report of 
the appraisement made in writing under oath, etc., and that until the 
report is produced the loss shall not be payable. But how is the ap- 
praisement tobe made? “ By disinterested and competent persons 
mutually agreed upon by the parties.” No number of appraisers is 
fixed, no mode of selection provided. Either party might withhold 
his or its assent to the appraiser or appraisers suggested by the other, 
or the company might suggest one number of appraisers and the as- 
sured another number. In either case, and in others that might be 
supposed, no appraisement could be made by “persons mutually 
agreed upon by the parties.” 

Again, take the very case now here, where the principal dispute is 
whether a total or only a partial destruction of the building resulted 
from the fire. If, as is claimed by plaintiffs, there was a total de- 
struction, then clearly there would be nothing to arbitrate, for the 
clause under consideration only purports to provide for the appraise- 
ment of the damages, to property “not totally destroyed.” On the 
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other hand, the company says that there was but a partial destruction. 
This radical difference between the parties as to the main fact would, 
of course, render an arbitration impossible. The provision of neces- 
sity pre-supposes a concession by both parties that the property is not 
totally destroyed. It is obvious, therefore, that if the clause in ques- 
tion is not void for uncertainty, it has no application in a case like 
the present. Otherwise before the assured could come into court at 
all he would be forced to concede the very point in dispute, namely, 
that the property was not totally destroyed. But for another reason 
we think the clause has no application to this case. It provides, as 
has been observed, that the detailed report of the appraisers shall 
form a part of the proof réquired, and that until such proofs and cer- 
tificates are produced and examination and appraisal permitted, the 
loss shall not be payable. The “detailed report of the appraisers ” 
here spoken of manifestly relates to the personal property the assured 
is required to put in the “ best possible order,” and of which he is to 
“make an inventory, naming the quantity and cost of each article, 
and upon each article,” upon which it is provided “the damage shall 
be separately appraised.” That this is the true construction is made 
clear by the concluding sentence of the clause, which is in these 
words : “And the company reserves the right to take any part or all, 
of the property appraised, paying market value therefor, in case the 
damage as appraised is deemed excessive.” This portion of the 
clause in terms relates to all property for which appraisement is pro- 
vided. If real property is included within it, let us see what absurd 
consequences would follow. A building is insured, as was the case 
at bar. The building is erected upon land and is a part of the realty. 
A portion of the building is burned—it is “not totally destroyed.” 
The damage is appraised, but “the damage as appraised is deemed 
excessive.” In such case “the company reserves the right to take 
any part or all of the property appraised, paying the market value 
therefor.” But, since it was the building alone that was insured, it 
could only be the damage to the building that could be appraised, 
and that would be the property the company reserved the right to 
take at is market value. But the building pertains to the land—it is 
a part of the realty. The company didn’t insure the land and 
could’nt have it appraised, and could’nt take it at is market or other 
value. How could it take the building? This, of course, leads to an 
absurdity, but it is the logical result of the construction contended 
for by the appellant, and it goes to show that it was never intended 
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or contemplated by the parties to the contract that the clause under 
consideration should relate to any other than personal property. 

The policy further provided that in case of loss the insured should 
render to the company a verified statement showing “ the whole value 
and ownership of the property and the amount of loss or damage,” 
and further that “in no case shall the claim be for a greater sum than 
the actual damage to or cash value of the property at the time of the 
fire.” It was contended by the defendant that this condition of the 
policy requiring proofs of loss was not complied with, and hence that 
the action could not be maintained. 

The fire occurred October 26, 1875, and on the 6th of November 
plaintiffs furnished defendant with a veriffed statement of the loss, 
claiming a total destruction of the building and to be entitled to the 
full amount of the insurance—$5,000—and setting forth the matters 
by the policy required to be stated. The statement was accompanied 
by a “ Builder’s estimate of damaged building owned by Williams, 
Bixler and Douglass,” which contained a general description of the 
building and an estimate of the materials, labor, etc., amounting in 
the aggregate to $11,214. This estimate was signed by Winchell, 
architect, and Thexton, builder, and was verified by them as follows : 
“We, J. K. Winchell and J. M. Thexton, having made and signed the 
foregoing estimate, do each of us and each for himself, solemnly 
swear that we are not interested either directly or indirectly in the 
property to which the within estimate relates, or related to the owner 
thereof ; that said estimate is a true, conscientious and impartial ex- 
hibit of quantities and prices as therein described, based upon the 
cash value of materials and labor at the date of said fire, according 
to the best of our knowledge, skill and judgment. And we verily 
believe that the actual cash value of the within described building 
was not less than eleven thousand two hundred and fourteen dollars, 
exclusive of the land upon which it was situated at the time of its 
damage or destruction.” 

The objection made by the defendant at the trial to the proof of 
loss, so far as it bears upon the point now under consideration, was 
that “the said statement of loss was an estimate for an entire new 
building, including new walls entire and new iron works throughout, 
and no allowance or deduction was made for the brick in the stand- 
ing walls, or for the iron doors and window shutters.” Defendant’s 
counsel are mistaken in supposing that the estimate was for “an en- 
tire new building.” It was an estimate of the value of the entire old 
building ; for the architect and builder say in their affidavit that they 
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“verily believe that the actual cash value of the within described 
building (the building mentioned in the estimate) was not less than 
eleven thousand two hundred and fourteen dollars, exclusive of the 
land upon which it was situated at the time of its damage or destruc- 
tion.” 

But even if proofs, when furnished, were insufficient, such fact 
would be immaterial as the case comes before us. For there was 
testimony given on behalf of plaintiffs tending to show a waiver in 
this regard on the part of defendant, and although the testimony 
upon this point was somewhat conflicting, the jury, under proper in- 
structions, found for plaintiffs, and we will not disturb the verdict on 
that ground. 

In May on Insurance, section 468, it is said : “ But the incomplete- 
ness and even non-production of all preliminary proof may be waived, 
and will be excused on the ground of waiver by the insurers, if their 
conduct is such as to render the production or correction useless or 
unavailing, or as to induce in the mind of the insured a belief that 
no proofs will be required, or that those already furnished, though in 
fact defective, are satisfactory, and therefore sufficient. If the in- 
surers intend to insist upon defects in the preliminary proof, they 
should indicate their intention in such a way that the insured may 
not be deceived into a false security, and at such time that he shall 
have opportunity to supply the defects. If they wish further infor- 
mation they should point out in what respect, or they will be pre- 
sumed to be content with what has been furnished.” 

Another point made by counsel is that the court “ erred in submitt- 
ing to the jury as evidence of amount of loss” the preliminary proofs 
above alluded to. It does not appear from the record that the court 
did submit such proofs to the jury as evidence of the amount of loss. 
They were admitted in evidence it is true. But the policy required 
such proofs to be made to the company, and one of the issues made 
by pleadings in this case was as to whether the proofs had been in fact 
made. It was, therefore, necessary for plaintiffs, in order to maintain 
the action, to prove that they had made them, or else to show a 
waiver ; and the best evidence of the proofs was the proofs them- 
selves. They were clearly admissible for the purpose of showing a 
compliance by the assured with the conditions of the policy in that re- 
spect, and it is equally clear that they were not competent evidence 
of the amount of loss. 

But it is the established rule in this State that when testimony of- 
fered is admissible for one purpose, but is incompetent for another, it 
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is the duty of the objecting party to ask an instruction limiting the 
evidence to the purpose for which it is competent, and if he fails to 
do so he cannot afterwards complain. (People vs. Collins, 48 Cal, 
277 ; People vs. Estrada, 49 Cal, 171.) No such instruction was 
asked by defendant in the present case. Unless requested to do so, 
the court is not bound to give any instructions to the jury. (Carter 
vs. Bennett, 4 Fla., 283 ; Averett vs. Brady, 20 Ga., 523 ; Wood vs. 
Figard, 28 Penn., st., 403 ; Ward vs. Howard, 4 Jones, 23 ; Briggs vs. 
Byod, 12 Ired., 377 ; Jones vs. State, 20 Ohio, 34 ; Taft vs. Wildman, 
15 Ohio, 123.) 

Upon the question of the extent of the loss the plaintiff Williams 
testified as follows: ‘The building was entirely burned out. Ithad 
every appearance of being a fire of great heat. Portions of the old 
wall were standing, that is in position ; they were all cracked and 
warped wherever joists had been in, they were badly torn out, appar- 
ently from the falling of the joists. It was so perfect a destruction 
that I, as well as the architect who examined it with me, placed it as 
a total destruction, that it was perfectly worthless as a building. In 
my own mind I deemed the building worthless. That which was left 
standing would just amount to debris. It was a wall which was un- 
fit for use with any safety. I thought we would have to tear it down 
to make a new wall. It would have to be torn down and replaced ; 
that is, another wall built in its place. I have been an extensive 
builder. * * * The shutters were warped and blistered, and in- 
jured to such an extent that I considered them perfectly worthless 
for any purpose, even as old iron, unless you might get some of the 
bands on the wrought iron portion. The balance of the iron-work, 
the pillars for example, they were all warped so much that, while you 
might use them, you could not use them to make a perfect wall as it 
was before ; hence, I class that simply as old iron.” The witness 
further testified that after the fire he sold his interest in the ground 
upon which the building had been erected to one Douglas, and told 
him, so far as the old debris was concerned, he could take it, that he 
did not care anything about it. There was some testimony given 
conflicting with that of Williams, already stated, and some given in 
support of it. The evidence was also conflicting upon the question 
of the value of the property destroyed. There was no conflict, how- 
ever, in the evidence as to the fact that after Douglas purchased he 
rebuilt, and in doing so used some of the remnants of the old build- 
ing. At the request of defendant the court below submitted to the 
jury the following special issues: ‘ Was the building insured by the 
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defendant totally destroyed?” to which they answered in the affima- 
tive. This finding will conclude the defendant unless the jury was 
erroneously instructed upon the question. The charge of the court 
was lengthy, but the gist of it upon this proposition is embodied in 
the following extract : “A total loss does not mean an absolute ex- 
tinction. The question is not whether all the parts and materials 
composing the building are absolutely or physically destroyed, but 
whether, after the fire, the thing insured still exists as a building. 
Although you may find the fact that after the fire a large portion of 
the four walls were left standing, and some of the iron work still at- 
tached thereto, still if you find that the fact is that the building has 
lost its identity and specific character asa building, you may find 
that the property was totally destroyed within the meaning of the 
policy.” 

We think there was no error in the instruction. In Nave vs. Home 
Mutual Insurance Company, 37 Mo., 430, it was held that a policy of 
insurance upon a building is an insurance upon the building as such, 
and not upon the material of which it is composed. (See also Huck 
vs. Globe Insurance Company, Mass., reported in Insurance Law 
Journal, December, 1879, p. 912.) 

In Insurance Company vs. Fogarty, 19 Wall., 644, which was an 
action on a policy of marine insurance, the Supreme Court of the 
United States held that the doctrine of an absolute extinction of the 
thing insured is not the true doctrine, even in that class of cases 
where the rule is stricter than in cases like the present. In the course 
of the opinion, in speaking of the case of Hugg vs. The Augusta In- 
surance Company, (7 Howard, 595,) where there was an insurance of 
jerked beef of 400 tons, part of which was thrown into the sea, and 
part of the remainder so seriously damaged that the authorities of 
the City of Nassau refused to allow more than 150 tons of it to be 
landed, the court says: “It will observed that in this case, as in the 
case of Morcardier vs. Chesapeake Insurance Company, (8 Cranch., 
47,) the destruction spoken of is destruction as to specie, and not 
mere physical extinction. Indeed, philosophically speaking, there 
can be no such thing as absolute extinction. That of which the thing 
insured was composed must remain in its parts, though destroyed as 
to its specific indentity. In the case of the jerked beef, for instance, 
it might remain as a viscid mass of putrid flesh, but it would no 
longer be either beef or jerked beef. * * * The case of Judah 
vs. Randall, (2 Caine’s Cases, 324,) where a carriage was insured and 
all was lost but the wheels, is another illustration of the principle. A 
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part of the carriage, namely the wheels, a very important part, was 
saved ; but the court held that the thing insured, to wit., the car- 
riage, was lost—that it was a total loss. Its specific character as a 
carriage was gone.” 

We discover no error in the record entitling defendant to a new 
trial. 

Judgment and order affirmed. 

We concur : McKinstry, J., McKer, J. 


Annotations on the above case by the Editor of the Insurance Law Journal. 


This is believed to be about the first case in which a court has been called 
on to authoritatively construe the distinction between a partial and total loss 
under a fire policy. The recent enactment of valued policy laws by several 
of the States, under which the insurer is obligated in case of a total loss to 
pay the full amount of the insurance irrespective of the value of the pro- 
perty, attaches a peculiar importance to this decision as a precedent in case 
of future disputes under these laws concerning the character of the loss. It 
will therefore be of interest to examine the grounds on which the Supreme 
Court of California has based its opinion. It will be observed that in the 
absence of precedents from fire cases the court has apparently been com- 
pelled to turn to the doctrine as laid down in marine insuranee, the cases 
cited being those of marine losses, and has applied the principles which 
control in that branch to the fire policy. 

Under the marine policy the issue has frequently been raised, whether 
the loss is to be regarded as total or partial, owing to the doctrine of aban- 
donment, which is peculiar to marine insurance. Where the loss is not ab- 
solutely total, but so great that the owner of the vessel or cargo is deemed 
to be justified in abandoning all efforts to save what remains, he is allowed 
upon a formal abandonment of his interest to the underwriter to claim as 
for a constructive total loss. Where no formal abandonment has been made, 
recovery for a total loss is only allowed in case no value remains in the hands 
of the owner. As to what is necessary to constitute such an absolute total 
loss the authorities are not agreed. One of the most familiar tests is the 
one here adopted by the Supreme Court of California, whether the thing 
insured remain in specie or not. But the reason for this rule undoubtedly 
lies in the fact that so long as it remains in specie 1t must be presumed to 
have some value remaining, while the loss of specie by the vessel or cargo 
at a distant point is usually attended by the entire loss of all value to the 
original owner. This rule is not decisive, however, of the character of the 
loss where it is not decisive as to the extinguishment of value. Thus if 
the vessel be not lost in specie, but it appears that the cost of repairs would 
be greater than that of building anew, the owner has been allowed to claim 
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for a total loss without abandonment. So where the circumstances have 
justified the sale by the master at a distant port, no formal abandonment is 
needed, because the entire title has passed from the owner and nothing re- 
mains to abandon, but its equivalent remains in the requirement that the 
proceeds of such sale are to be treated as salvage for the ; benefit of the un- 
derwriter. So a capture on the high seas, which precludes the probability 
of any subsequent restoration, renders an abandonment unnecessary. If a 
total loss is paid under such circumstances without a formal abandonment, 
the insurer is thereby subrogated to the rights of the insured, and is enti- 
tled to any salvage which may be subsequently recovered. The importance 
of a formal abandonment as a prerequisite to a claim for a total loss arises 
from the right of the insurer to be placed in a position to protect his inter- 
ests at the earliest possible moment. Hence the abandonment must be 
timely in order to be effectual. 

Now under the fire policy no abandonment is allowed. Except as against 
third parties, the underwriter obtains no rights of subrogation by the settle- 
ment of the claim. The title to the salvage remains as before in the in- 
sured. The loss instead of occurring at a distant point or upon the high 
seas, is where the wreck or debris is readily accessible, and within the con- 
trol of the owner ; hence it would seem that the test of specie should be 
treated simply as evidence concerning the total extinction of value, and 
if not decisive in marine cases except on this hypothesis much less should 
it be so in fire cases, The doctrine of salvage under marine policies 
would seem applicable with proper modifications to the fire policy ; as this 
belongs to the insured and not to the insurer, the question arises why should 
not the latter, on proof of its value, be allowed to offset it against the claim ? 
A partial reply to this question may perhaps be found inthe argument of the 
court above, that the insurance was on the building as such, and not on the 
materials of which it was composed, which while the recognized doctrine as 
to the risk itself, does not necessarily preclude the estimate of salvage in 
determining the sum needed to restore the building. In the present case, 
however, the arguments of the court: seem to have been based on the as- 
sumption that the existence of any valuable salvage was a matter of much 
doubt. Had an undisputed salvage of large value remained, it is hardly 
likely that any court would make the question whether it remained in spe- 
cie a test of its consideration in estimating the amount of loss, 





SUPREME COURT OF WISCONSIN 


NORTHROP 
US. 


GERMANIA FIRE INS. CO.* 


An agent may properly act for one party to a contract, although he is at the same 
time agent for other purposes of the other party. 


An agent merely for the care and custody of property may act as agent for an in- 
insurance company in issuing a policy of insurance on the property. The two 
capacities are not necessarily inconsistent. 


Appeal from Fond du Lac Circuit Court. This was an action on a 
policy of insurance on certain buildings and machinery and fixtures 
therein, in Winneconne. On the trial the court non-suited the plain- 
tiff, and he appealed. 


G. E. Surneriann, for Appellant. 
Corrrmi & Cary, for Appeliee. 


Lyon, J. 

The testimony tended to show that the plaintiff, who resided in 
Ripon, owned considerable real estate in Winneconne, including the 
insured property, and that during several years preceding the time 
when such property was burned, he frequently employed one Ed- 
wards, a land agent at Winneconne, and also the general agent of the 
defendant company there, to collect rents and pay taxes on, and to 
find purchasers of portions of such real estate. Edwards was not 
employed by the plaintiff as his agent in respect to such real estate 
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generally, but was employed from time to time to do specific acts in 
respect to specific property. 

From January to about April 1st, 1877, a son of the plaintiff was 
at Winneconne and during that time had the sole charge of the in- 
sured property as the agent of his father. In the latter part of 
March, the plaintiff directed his son to have Edwards insure the 
property in the Underwriters’ Agency, the same as Edwards had for- 
merly insured it, and to give the key of one of the buildings to Ed- 
wards and have him “ take charge of and see to all of the property 
in the building.” The defendant company is a member of the Un- 
derwriters’ Agency. Pursuant to the above instructions, plaintiff's 
son applied to Edwards to insure the property. Edwards agreed to 
do so and they arranged that he should retain the premium out of a 
larger sum in his hands collected by him for the plaintiff. Edwards 
stated that he was busy then but would write the policy the next day, 
and that in the meantime the property was insured. The son then 
put the property in his charge and left Winneconne. 

Edwards neglected to write the policy until May 7th. A few 
hours after he had written it and mailed his report of the trans- 
action to the proper office, the property was destroyed by fire. 

We do not say the above facts are proved ; but only that there is 
sufficient evidence tending to prove them, to support a special find- 
ing that they are true. The non-suit was granted on the sole ground 
that the uncontradicted evidence proved Edwards to have been the 
agent of the plaintiff when he wrote the policy. Because he was such 
agent the court was of the opinion that he had no authority to write 
the policy, and hence, that the same does not bind the defendant 
company. 

Under the testimony the jury might properly have found tkat Ed- 
wards had no control of the property except to watch over it and 
guard it against destruction or injury. For the purposes of this ap- 
peal we must assume that he had no other power over it. Unless it 
can be held, therefore, that the mere watchman or guard of the pro- 
perty of another, who happens at the same time to be an insurance 
agent, is thereby incapacitated to write a valid policy on the property 
at the request of the owner, this judgment cannot be sustained. We 
are aware of no case in which it has been so held ; certainly none 
was cited on the argument ; and we are cognisant of no rule of law 
which incapacitates an insurance agent thus intrusted with the care 
of property, to write a valid policy upon it. Indeed, it was well said 
in argument that presumably it is for the interest of the insurance 
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company taking the risk that the insured property be watched and 
guarded by its own chosen agent. 

We conclude, therefore, that the non-suit cannot be supported on 
the ground upon which the court granted it. We are also of the opin- 
ion that no other fact fatal to a recovery on the policy is incontrover- 
tibly proved. As the action must be again tried, we purposely abstain 
from commenting upon other questions which were very ably argued 
by counsel, lest we might inadvertently prejudice one party or the 
other on the trial. It is deemed advisable to go no farther on this 
appeal than the present exigencies of the case require us to go, leay- 
ing to both parties a clear field for future contest. 

Judgment reversed and cause remanded for a new trial. 

Tayxor, J., took no part in the decision. 


Annotations by Hon. Marshall D, Ewell.* 


It is a rule well settled, both upon principle and authority, that no agent 
will ever be allowed to take upon himself incompatible duties and characters, 
or to act in a transaction where he has an adverse interest or employment. 
It is also laid down as a general principle that the same individual cannot, 
without their knowledge and consent, be the agent of both parties in the 
same transaction: Hinckley vs. Arey, 27 Me., 362, where it was held that, 
in making a contract for the composition of a debt, the same man could not 
represent both parties. So, in Greenwood vs. Spring, 54 Barb., 375, it was 
held that a person sustaining the relation of agent to both parties could not 
execute a mortgage as the attorney of one for the benefit of the other. So, 
one cannot act as agent for both seller and purchaser, and recover compen- 
sation from both, unless both know of and assent to his undertaking such 
agency and receiving commission from both : Meyer vs. Hanchett, 39 Wis., 
419; s. c. 43 Id., 246; Watkins vs. Coresall, 1 E. D. Smith, 65 ; Vander- 
poel vs. Kearns, 2 Id., 170; Everhart vs. Searle, 71 Penn. St., 256; Ben- 
nett vs. Kidder, 5 Daly, 512 ; Lloyd vs. Colston, 5 Bush., 587. The rule is 
the same where an exchange of property is effected by a broker: Pugsley 
vs. Murray, 4 E. D. Smith, 245; Farnsworth vs. Hemmer, 1 Allen, 494; 
Walker vs. Osgood, 98 Mass., 348 ; Rice vs. Wood, 113 Id., 133 ; Raisin vs. 
Clark, 41 Md., 158; Meyer vs. Hanchett, supra; Lynch vs. Fallon, 11 R. 
i, oni. 

Where, however, each owner, with the knowledge that the broker was 
employed by both, promises to pay him a commission, such promise may 
be enforced : Pugsley vs. Murray, supra; Rowe vs. Stevens, 53 N. Y., 621 ; 
Alexander vs. N. W. Ch. University, 57 Ind., 466. And whena middleman 
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brings together a buyer and seller, each of whom has agreed, without the 
knowledge of the other, to pay the middleman a commission on any con- 
tract which may be made between them, in the ma of which the mid- 
dleman takes no part as agent for either, it is held, that the conduct of the 
middleman in concealing from each his agreement with the other, is not 
fraudulent, and is no defence to an action brought by him against either 
for the commission agreed upon : Rupp vs. Sampson, 16 Gray, 398 ; Siegel 
ys. Gould, 7 Lans., 177 ; Mullen vs. Keetzleb, 7 Bush, 253. 

The contract, however, in a case where the same person has improperly 
acted as the agent of both parties in the same transaction, is voidable 
only at the election of the principal upon timely application to the court, 
and is not absolutely void : Greenwood vs. Spring, supra. It is at the op- 
tion of the principal to avoid or ratify the contract irrespective of any 
proof of actual fraud ; he is not bound to show that any improper ad- 
vantage has been taken over him: Greenwood vs. Spring, supra. And 
while a person cannot properly be the agent of both parties, buyer and 
seller, yet, if he accepts the position of agent for the buyer without dis- 
closing the fact that he is the agent for the seller, he cannot afterwards re- 
pudiate such position to shield himself from liability to the buyer, on the 
ground that he was agent for the seller. Having assumed the relation of 
agent for the buyer, he must be held to a strict performance of the duties, 
and to all the liabilities the relation imposes : Cotton vs. Holliday, 59 Ill, 
176. See also, Bower vs. Johnson, 28 La. Ann., 9. 

The rule that the same individual cannot be the agent of both parties, 
seems properly to be limited to cases where the agency relates to the same 
transaction, or involves incompatible duties. And with relation to both of 
these cases, the knowledge and consent of both parties that the agent should 
act for both, will remove the objection. 

In Hinckley vs. Arey, it was held that when the composition had been 
agreed upon with the creditor by the agent of the debtor, he could be- 
come the agent of the creditor for another and distinct purpose, such as 
holding the money for the use of the creditor. 

In Sumner vs. The Charlotte, C. & A. Railroad Co., 78 N. C., 289, it is 
said that the law does not favor double agencies. It appearing, therefore, 
in that case, which was an action for damages against the railroad com- 
pany, that the plaintiff had employed one C., who was a depot agent of 
the defendant, to purchase cotton for him and to hold and ship it under 
his directions, it was held, that C., in so dealing in cotton for the plaintiff, 
acted solely as the plaintiff’s agent, and there was no liability on the part 
of the defendant for any loss resulting from C.’s failure to perform his 
duties as such agent. 


In Adams Mining Co. vs. Senter, 26 Mich., 73, and Colwell vs. Keystone 
Tron Co., 36 Id., 51, the rule is laid down more accurately, that there is no 
principle of Jaw which precludes a person from acting as agent for two 
principals. In the former case, CAMPBELL, J., referring to the claim that 
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the double agency in the case (the same person being the agent of the two 
mines in the same vicinity) involved a conflict of duties, and that all of the 
agent’s dealings, whereby the property of one company was transferred to, 
or used for the other, should be held unlawful, said : ‘‘ There is no validity 
in such a proposition. The authority of agents may, when no law is vio- 
lated, be as large as their employers choose to make it. There are multi- 
tudes of cases where the same person acts under power from different prin- 
cipals in their mutual transactions. Every partnership involves such double 
relations. Every survey of boundaries by a surveyor jointly agreed upon 
would come within similar difficulties. It is only where the agent has per- 
sonal interests conflicting with those of his principal, that the law requires 
peculiar safeguards against his acts. There can be no presumption that the 
agent of two parties will deal unfairly with either. And when they both 
deliberately put him in charge of their separate concerns, and there is any 
likelihood that he may have to deal with the rights of both in the same 
transactions, instead of lessening his powers, it may become necessary to 
enlarge them far enough to dispense with such formalities as one man would 
use with another, but which could not be possible for a single man to go 
through with alone.” 

In Colwell vs. Keystone Iron Co., supra, it was held competent for a per- 
son in the general employ of the vendor, to accept, by the consent of all 
parties, as agent of the vendee, the delivery of the property sold. 

In Helmer vs. Krolick, 36 Mich., 371, the fact that the purchaser of ne- 
gotiable paper, resident in a distant part of the State, employed to collect 
the same a person who was also an agent for the payee, was not considered 
very significant, as indicating want of good faith in the purchase. 

Tested by the foregoing considerations the ruling in the principal case 
seems entirely correct and satisfactory. 
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COURT OF APPEALS OF MARYLAND. 


Ocroser Term, 1879. 


MERCHANTS AND MINERS TRANSPORTATION CO., 
oF Bartmmore, Plaintiff, 


vs. 


ASSOCIATED FIREMEN’S INS. CO., or Barrmorr, De- 
Fendant. 


The vessel was insured under a fire policy against damage by?fire only. In order 
to extinguish a fire while in port it was submerged, and suit was brought to re- 
cover general average charges against the vessel for the expense of submergin 
and pumping out the vessel, discharging, storing and reloading the cargo, oad 
damage to the cargo. 

Held, that a fire policy is not liable for general average expenses ; the contract 
limits the liability to losses resulting directly from fire to the thing insured, but 
does not embrace damages to property not insured though resulting directly 
from the fire and charged against the insured under principles of general av- 


erage. 
Judgment affirmed. 


Statement of the Case. 


In addition to the damages done to the insured vessel by fire 
amounting as agreed upon to $2,850, the insured included in his 
proofs of loss general average charges assessed upon the vessel as 
follows : $1,812.37 for expenses attending the putting out of the fire, 
including the sinking of the steamer by flooding and raising, and 
pumping her free again ; $2,221.03 exyamses of discharging, watching, 
storing and reloading cargo, and $5,287.81, damages to cargo by 
water used in extinguishing a fire. The further facts sufficiently ap- 
pear in the opinion. 
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Rosinson, J. 

This suit is brought by the appellant on a policy insuring the 
steamer “ George Appold” against loss by fire. 

On the 20th of October, 1877, while loading at Savannah, a fire was 
discovered among a cargo of cotton stored in the fore-hold of the 
steamer, and in order to save the steamer and cargo from destruc- 
tion, it was found necessary to submerge the vessel. 

The damages direct and indirect to the steamer itself were esti- 
mated at $2,850, and the damages to the cargo at $10,000. 

The adjuster to whom the matter was referred, decided that ac- 
cording to the usage and laws of the port of Baltimore, the damages 
to the cargo were subject to general average ; and the appellant as 
owner of the steamer was obliged to contribute to the cargo the sum 
of $5,231.29. 

The steamer was insured by the appellee and other fire companies 
to the amount of $80,000. 

The fire companies tender themselves ready to pay $2,850, the 
amount of damages found to be done to the steamer itself, but the 
appellant contended that in addition thereto he is entitled to recover 
the sum paid by him under general average to the cargo. And this 
is the question and the sole question at issue between the parties. 

Were this a question to be determined purely upon equitable prin- 
ciples, there might be some ground for this contention. The steamer 
was fully insured, and in event of her destruction by fire, the insur- 
ers would have been liable for the entire loss sustained by the appel- 
lant. In that event, instead of $5,231.29, now claimed by the in- 
sured, they would have been obliged to pay the entire amount cov- 
ered by their respective policies. If the steamer was saved from de- 
struction by being submerged, and the appellant as owner was in 
consequence thereof obliged to pay five thousand dollars for dam- 
ages to the cargo, it would seem but fair and equitable that he should 
be reimbursed a loss thus incurred for the benefit and protection of 
the insurers. 

The liability, however, of the insurer is one arising upon contract, 
and must be determined by the terms of the policy upon which this 
suit is brought. 

It is hardly necessary to say that a policy of insurance, like any 
other contract, must be pee Ses according to the evident intention 
of the parties, to be gathered from the language used, taken in con- 
nection with the subject matter to which it refers. 

The rights and obligations of the parties to this suit must there- 
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fore be determined by the contract as made between them ; and we 
have no power to add new conditions or to extend the risk beyond 
what is fairly within the terms of the policy itself. Now, what are 
the terms of this policy ? Looking to the face of it we find the thing 
insured is a steamer, and the peril insured against is loss by fire. 
No other risk was assumed by the insurer, and indemnity against 
loss from this peril and this alone was the consideration for which 
the premium was paid by the insured. Here there is a contract in 
regard to a specific subject and made for a specific purpose ; and by 
it the correlative rights and obligations of the parties must be deter- 
mined. It is not contended that the appellee has in express terms 
agreed to reimburse the appellant for losses which as owner he 
might be obliged to contribute to the cargo, but the argument is 
that the insurer is liable for damages resulting directly from the 
peril insured against, and that actual combustion is not always the 
test by which such damages are to be ascertained. This in a certain 
sense is true. ; 

The insurer of a stock of goods is liable for damages caused by 
water, although the water was used to extinguish a fire upon the 
house in which such goods are stored. And upon the same princi- 
ple it has been held that the insurer of a house is liable for destruc- 
tion when such destruction was absolutely necessary to arrest a fire 
ina city. Cite Fire Ins. Co. vs. Corlies, 21 Wendall, 367 ; Wetherall 
vs. Marine Ins. Co., 49 Me., 200 ; Gusick vs. Cresent et Ins. Co., 19 
Lo., a 297 ; Hilliers vs. Alleghany Ins. Co., 3 470; Thompson vs. 
Montreal Ins. Co., 6 U. C., 2 B., 319. 

In these and other like cases, the law presumes that the parties, 
from the very nature of things, must have contemplated the natural 
and physical consequences resulting from the peril insured against. 
So in this case, the appellee is not only liable for the damages to the 
ship from actual combustion, but also for damages to the vessel 
resulting directly from the means used to extinguish the fire. But 
the liability of the insurer arising in cases where the peril insured 
against has been the proximate cause of the loss has never been held 
to embrace damages to other property not insured. 

’ If then the appellant is entitled to recover in this suit, it must be 
upon the ground that general average constitutés and forms a part of 
the risk assumed by the appellee. 

Now it is well known that fire policies have been in existence for 
centuries, and cases like the present, where the vessel has been in- 
sured by such policies, and the cargo insured under marine policies 
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must have frequently occurred, and yet no case has been found in 
which it has been held that the fire policy must contribute to the 
loss sustained by the cargo. Not only this, but the proof in the re- 
cord shows that the usage and laws recognized by mercantile men 
and by which such policies are construed, are all against this conten- 
tion. In determining for the first time a question arising upon in- 
surance, such usage and laws are entitled to weight, not only because 
they are approved and sanctioned by practical and sagacious men in 
regard toa subject matter in which they are alike interested, but 
also because the parties must be presumed to have contracted with 
reference tothem. The whole law of insurance, it has been said, has 
done little {else than to adapt such laws and usages and to give to 
them the force of authority. Nor do we see how the contention of 
the appellant can be supported on principle. The whole scope and 
object and purpose of a fire policy are different from those of a 
marine risk. By the former the insurer agrees to indemnity against 
loss by fire. That is the only peril for the loss for which he agrees to 
become responsible, and we have no right to enlarge the contract or 
to extend the risk by implication. By a marine policy the underwri- 
ter engages to pay not only the loss or damage to the thing insured, 
but ,also to reimburse the owner all sums paid by him under the 
laws of general average. 

General average is a contribution by all the parties in a sea ad- 
venture, to a loss suffered for the common benefit of all. In such 
cases where any sacrifice is deliberately and voluntarily made, or any 
expense is fairly and bona fide incurred to prevent total loss or some 
greater disaster, it is but just and right that the sacrifice or expense 
should be borne relatively by the owner of the ship, freight and 
cargo, to the end that the loss may fall equally upon all the parties in 
interest. Burkley Pergrave, 1 East, 228 ; Hallet vs. Ingram, 9 C.B., 
580‘ Fletcher vs. Alexander, 37 L. P., (C. P.,) 196 L. R., 3 C. P., 
380. 

For risks thus assumed, and which may be said to be co-extensive 
with the perils of the sea, embracing general average, salvage and 
abandonment, the insured pays a premium more than five times 
greater than the premium against loss by fire alone. 

If the appellant desired protection against the risk of general av- 
erage or against other perils of the sea, he should have insured un- 
der a marine policy. If he preferred to insure at a lower rate of 
premium and to take upon himself all risks other than loss by fire, 
he has no reason to complain because the insurer refuses to reim- 
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burse him for a loss not covered by the policy, and which by the 
well settled law of insurance, constituted no part of the contract be- 
tween the parties. 

We have not deemed it necessary to refer to the many cases cited 
by the appellant because we find in all of them the questions consid- 
ered and decided arose under marine policies, the rights and obliga- 
tions of the parties under which being altogether different from 
those arising under a fire policy. We rest our decision in this case 
upon the ground that the policy sued on and which constitutes the 
contract between parties limits the liability of the insurer to loss by 
fire to the thing insured, and by this we mean to include not only 
losses by actual combustion, but also such as results directly from the 
fire. 

But it does not embrace damages to property not insured, although 
such damages resulted directly from the fire, or were occasioned by 
the means used to extinguish the fire. 

The statement of facts show that the damages direct and indirect 
to the steamer were $2,850, and that the appellee tenders itself ready 
to pay its proportion of that sum. 

There was no error therefore in refusing to grant the appellant’s 
prayers, and the judgment below will therefore be affirmed. 

Judgment affirmed. 





LOWER COURT DECISIONS. 


DISTRIBUTION OF THE FUNDS OF AN INSOLVENT LIFE 
COMPANY. 


Circuit Court, City of Richmond, March, 1880. 


D. C. GUY vs. GLOBE INS. CO. 
J. W. HUNTER AND WIFE vs. SAME. 
CHAS. L. COOKE AND WIFE vs. SAME. 
JAMES J. BARNES vs. SAME.* 


The defendant, the Globe Insurance Company, deposited under the laws of Vir- 
ginia $30,000 of bonds of the city of Richmond with the treasurer of the State. 
The company became insolvent, suits (consolidated into one,) were instituted 
by the policy-holders for distribution of the security among the parties in in- 
terest. Held: 
measuring the claim of the policy-holders whose lives were then insurable at 
the date of insolvency of the company, the ‘equitable value of the policy is the 
present cost price of an annuity for the amount of the difference between the 
premium required by the policy and the premium which a good solvent insur- 
ance company would, at the advanced age, etc., of insured, require for a similar 
policy. 

‘When the insured’s life was not insurable at the date of insolvency of the 
company, he is entitled to return of all premiums paid and interest thereon. 


If the insured—whose life was not insurable at the date of insolvency of com- 
pany—die before distribution of the fund, the claim under the policy must be 
rated as a death loss—discounting the amount of insurance from the period af- 
ter death when payable to the date of insolvency of company, and deducting 
therefrom all accruing premiums discounted in like manner. 

A death loss, recognized by the company prior to its insolvency, has no priority 
in the distribution of the fund. 

A loan made by acompany upon a policy as collateral security, must be satis- 
fied out of the dividend due the policy ; but the amount thus due the company 
will be sequestrated as a part of the trust fund. 


—— 


*From Virginia L. J. 
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If the debt due the company were on account of premiums for which indulgence 
had been given to be paid out of dividends or reserved asa claim against the 
policy, the measurement of value of the policy should be the cost price of an 
annuity for the difference between the amount of premiums due on policy, and 
interest due on the loan, and the premium which would have to be paid for a 
policy for the amount of face value of the old policy less the debts due the com- 
pany. 

Counsel fees allowed to counsel for receiver. 


Counsel fees allowed to counsel for original plaintiffs. Claimants not repre- 


sented by counsel to*be taxed upon their dividends with a per centum of the 
charge. 


The Globe Insurance Company of New York, in pursuance of the 
requisition of the statutes of Virginia, deposited with the treasurer 
$30,000 of bonds of the city of Richmond. 

The company became insolvent, and suits were instituted by sev- 
eral policy-holders against the company and the treasurer-of the 
State for the distribution of the security among the creditors. 

Insolvency was admitted, and reference made to commissioner to 
report claimants, amount of claims, etc. 

To the commissioner’s report exceptions were filed, ete. 


Ricnarp L. Maury, W. C. Carrineton, F. W. Curistian, Jno. H. 
Dineen, Woop Bovutpry, L. R. Warren, T. N. Pace, J. A. Coxe, C. A. 
Bouannon, W. W. Gorpon, A. M. Ketmey, Jno. E. Taytor, Arex. Coxe 
and B. H. Nasa, Counsel fur Creditors. 

Joun S. Wise and Henry W. Hopson, fur Receiver. 


WELLForD, J. 

The first exception to the commissioner’s report, filed by counsel 
for the receiver, presents the question as to the proper mode of com- 
puting the value of the policies which were in force at the date of 
the company’s insolvency. 

The mode adopted in accordance with the directions of the decree 
of reference has been to find out from the published rates of first- 
class solvent companies, the amount of annual premium which. the 
policy-holder would have been required to pay at the date of insol- 
vency of this company for a similar policy to that held in this com- 
pany, and then what he would have been required to pay for an an- 
nuity during the currency of the policy sufficient, when added to the 
premiums due upon the policy in the Globe:Company, to pay the 
premiums upon the new policy as they should mature. The purchase 
price for such an annuity, with the addition of so much of the pre- 
miums paid to the Globe Company as were not earned at the date 
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of its insolvency, has been adopted as the true and actual measure of 
the equitable value of the policy. 

This has been the rule heretofore prescribed by the court in simi- 
lar cases to this, and seems to me to be entirely right. 

The objection to it assigned in the exception is, that it rejects as 
the measurement of value what is called “the net reserve value ac- 
cording to the legal 4} per cent standard of the State of New York.” 

It does reject that measurement, and I think very properly, not 
because I question the fairness or accuracy of the net reserve calcula- 
tion for the purpose for which it is made, but because the purpose of 
this inquiry differs very widely from that purpose. The net reserve 
calculation is made as an estimate of the cost to an insurance com- 
pany of the hazard it assumes in undertaking to carry the risk of the 
policy. The equitable value we are now seeking to arrive at is the 
actual cost to the policy-holder of inducing an insurance company to 
assume such a hazard. It is exactly the same difference as that be- 
tween the cost to the miller of the manufacture of a barrel of flour, 
and the cost to the consumer of the purchase of that barrel of flour 
in the open market. 

The single fact that the equitable value of the policy, according to 
the mode adopted by the commissioner, exceeds the net reserve val- 
ue, is sufficient to condemn the exception. If the policy-holder 
cannot buy for the net reserve value a like policy from a good insur- 
ance company, what better evidence can there be that the net reserve 
is not the value to him of the policy which he has lost. Our present 
inquiry now is simply what is the amount of that loss, and with what 
propriety can we accept an estimate of that loss which is thus de- 
monstrably insufficient to indemnify the loser ? 

If the only claimants upon the funds to be distributed were policy- 
holders standing upon the same footing, it would probably be a mat- 
ter of indifference whether the commissioner’s estimate or the net 
reserve were accepted. By “loading” the net reserve of each policy 
with the same per centum, we would probably make the two calcula- 
tions falmost the same ; and by either calculation the relative divi- 
dends to the policy-holders would be the same in amount. 

But the claimants upon the trust fund are of different classes. 
There are some death losses to be paid, and there are some poli- 
cy-holders of impaired health whose interests cannot be with any 
propriety, measured simply by the net reserve. Itis material, there- 
fore, to the great mass of the claimants that the quantum of their 
claims should not be reduced. The measurement adopted in the re- 





1880. ] Guy et al. vs. Globe Ins. Co. 469 


port of commissioner seems to me just and equitable to’ all parties, 
and the exception, therefore, is overruled. 

The next exception involves the rights of a limited class of policy- 
holders—those whose lives were not insurable at the date of insol- 
vency of the company. The rule we have just been considering can- 
not be applied to measure their rights. There is no market now to 
which they can resort wherein they may replace at any price the ‘pol- 
icy of which they have been deprived. There is no conceivable 
method by which we may calculate the probable value of the lost 
policy. Certain it is, that its value is in excess of that of the poli- 
cy-holder of equal age whose lives may be reinsured, and that its 
holder should not be restricted to the same measurement of damage. 

In the absence, then, of any possible means of estimating the value 
of the policy, I see no alternative but one. The theory of life insur- 
ance is that the company is a savings bank in which the policy-hold- 
ers make their periodical deposits, to be invested and reinvested 
for their benefit, and the point of time when each policy-holder may 
withdraw. his deposit is estimated as in the average the exact period 
when the deposits and their accretions will amount to the agreed 
sum which is to be withdrawn. The agreed point of time when the 
deposits of the policy-holder were to be withdrawn has not arrived, 
and the agreed amount to be withdrawn cannot be demanded. But 
the point of time when these deposits cannot longer be made to 
cumulate the fund for the agreed pay-day in the future has come, 
and that by no default of the policy-holder. Among the policy- 
holders whose lives are insurable, the conventional time and manner 
prescribed in the policy for determining their interest in the com- 
mon fund held by the company, may be still preserved. But with 
these policy-holders it cannot be. What, then, can be more fair or 
more equitable to the company and to the other policy-holders than 
to allow them now to withdraw exactly what they have put into 
this common fund? The treasury of a solvent insurance company 
might very well afford to adjust the prospective demands of its now 
uninsurable risks upon such terms of settlement. I do not think 
they are terms which are adequate to the equities of the average pol- 
icy-holder in this unfortunate class of uninsurable lives. As the best 
measurement, however, which is now practicable of the interest of 
this class in the fund to be distributed, they should be credited with 
the premiums actually paid in and interest thereon until the date of 
insolvency of the company. : 

The commissioner in adopting this mode of measurement, has cred- 
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ited the company with “the actual yearly net cost of carrying the 
risk.” To this extent the exceptions to his estimate on the part of 
the parties interested must be sustained. It is true that the com- 
pany has, during every year of the policy, carried the risk of death 
during that year, and if the policy-holder had made any contract to 
compensate therefor, the deduction made by the commissioner would 
be proper. But the contract was an entirety, and the premium paid 
each year was no part of it for the single hazard of that year, except 
so far as that hazard constituted a part of the one hazard of the whole 
term of insurance. The part of this one hazard which remains, the 
insured must now bear for himself, and the return to him of all the 
money he has paid, and interest thereon will not enable him, unless 
he be an exceptional member of his class to induce any other good 
company to assume that part for him. 

This principle of estimating the right of the policy-holder could be 
easily vindicated by the analogies of the law in many reported cases 
of accepted authority as to contracts of other character. In this very 
matter of insurance policies, it has been approved by some courts of 
high repute. In McKee. vs. Phoenix Life Ins. Co., 28 Mo., 383, the 
- court, speaking through Judge Scott, says : “If the defendant com- 
pany wrongfully determined the contract by refusing to receive a 
premium when due, then the plaintiff had a right to treat the pol- 
icy as at an end, and to recover all the money she had paid under 
it.” 

This case was followed and approved in a well-considered and 
well-reasoned case in the Supreme Court of Cincinnati in 1875. 
Union Central L. I. Co. vs. Poettker, 5 Bigelow L. & A. Ins. Rep., 
449. 

The next two exceptions of the receiver are to the recognition as 
death losses of the claim under two policies, the insured in which 
have died since the insolvency of the company, both of whom sur- 
vived the period up to which their premiums had been paid. 

The Court of Appeals of New York, in the case of the People vs. 
Security L. I. & A. Co., decided in September, 1879, held that when 
the death of the insured occurred after the insolvency of the com- 
pany, and within the period for which premiums had been paid, the 
claims should be treated as death losses. The reasoning of the 
court, I think, covers the cases referred to in this exception. The 
court recognized the principle that the rights of the parties must 
all be estimated as of the date of insolvency of the company ; but as 
the calculation of their interests as of that date involved conjectures 
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of future events, it very logically held that when the revolution of 
time had realized facts which were matters then of speculation, that 
those facts should be assumed in preference to these speculations as 
the data of calculation. 

In the two cases now under consideration, the insured at the date 
of insolvency, were diseased beyond any hope of recovery. Both of 
them were the victims of consumption, and left their homes in Vir- 
ginia in the vain effort to prolong their lives by breathing the more 
healthful atmosphere of distant longitudes. One of them died in 
Colorado within less than six weeks, and the other in the Indian Ter- 
ritory within less than seven months after the period up to which 
they had paid their premiums to the company. I am of opinion 
that it is manifestly equitable to treat these claims as death losses, 
and to calculate the amounts due by discounting the face of the pol- 
icy from the time after death when the loss would have been paya- 
ble to the date of insolvency of company, and deducting therefrom 
the premiums which had accrued discounted in like manner. 

An exception filed by Hunter and wife prefers a claim for priority 
over the other creditors. It appears that the insured, Mrs. Barnes, 
died, and that proofs of death were presented and accepted, and the 
loss recognized as a valid claim upon the company, and ordered to 
be paid prior to its insolvency. I am not prepared to say that this 
claim of priority should be rejected in the general administration of 
the assets of the company. That, however, is a question which it 
does not devolve upon this court to determine. In the case above 
referred to, the Court of Appeals of New York rejected any claim of 
priority as to death claims which had matured before the dissolution 
of the company, but declared their opinion to be not inconsistent 
with that of Runyan Ch. in Vanatta vs. N. J. Mutual Co. I may as- 
sume, therefore, that this claim of Hunter and wife is open for con- 
sideration in the courts of New York. But the fund under the con- 
trol of this court is insufficient to satisfy all the claimants, and after 
its distribution there will be still chargeable upon the general fund 
of the company no small balance due to the Virginia policy-holders ; 
and this fund has been deposited with the State of Virginia, not as 
a satisfaction of the claims of her citizens, but as a matter of security 
to the policy-holders of the company resident in Virginia. All of 
the claimants upon this fund are policy-holders, and come within 
the class of creditors contemplated by the provident requirement 
of the statute as the beneficiaries of the deposit which the insurance 
company was commanded to make with the treasurer. Whatever 
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may be the relative rank of their claims against the company, they 
were all creditors of the company, and as such creditors and as citi- 
zens of Virginia, they had equal claim upon the State when she un- 
dertook to interpose for their protection. The deposit was required 
to be made and {promised to be held as collateral security for the 
benefit of the Virginia creditors. It mattered not to the company 
whether it should be appropriated to one or other of its creditors. 
To the extent to which it is sufficient, it fextinguishes that amount 
of its indebtedness. The question, therefore, affects practically only 
the Virginia creditors, all of whom have equal right to the benefit of 
the providence of the State. 

If the exception be based upon a just estimate of rank as against 
the company, the exceptants would stand outside of any necessity to 
resort to this fund. The general fund in New York must be am- 
ple to pay off all preferred claimants, and if this be a preferred 
claim, its satisfaction in full is a necessary incident of the admin- 
istration of the trust fund in the courts of New York. So far as 
it cannot be satisfied now by its dividend out of this fund before 
the court, it can assert its priority upon the fund in New York. If 
that priority be recognized, then the claim will be paid in full, and . 
would have been paid in full if no dividend were apportioned to it 
in these proceedings. 

If, therefore, in this case I were wy to determine whether 
this claim be or be not a preferred claim against the company, it 
would be a very embarrasing question ; because if it be a preferred 
claim, the other creditors may ask that it be rejected from any par- 
ticipation in this fund. This fund is a mere matter of security, and 
if the debt be safe without resort to this security, the other claims 
which are not safe would be, under the familiar principles of a Court 
. of Equity, entitled to the benefit of the security, undiminished by the 
dividends which will come to these claimants. But if the courts of 
Virginia be of opinion that it should be regarded as a preferred 
claim upon the assets of the company, they have no power to enforce 
that opinion. The courts of New York may take a different view, 
and if they should, any action of this court in pursuance of its opin- 
ion, may have the effect, in denying to this claim any benefit from the 
security held by the State, of doing gross injustice. 

With my view of the rights of all the parties to this cause under 
the Virginia statutes I have to encounter no such difficulties. They 
are all common sufferers by the insolvency of the company ; and in 
the distribution of the security, I see no reason to justify or require 
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me to depart from the principle that equality is equity. If the Act of 
Assembly of April, 1877, Acts 76-7, p. 331, had been enacted before 
any rights had been acquired by the parties to this cause, the court, 
by the letter of the law, would have been restricted to this “ equal 
and ratable ” distribution. While I do not consider that act as con- 
trolling in this case, because the deposit has been made and the 
rights of many of the policy-holders attached prior to its passage, it 
is not without force as to some extent a legislative construction of 
the purport and intendment of the old law. In the case of Cogbill 
vs. Universal Life Ins. Co., it was contended that under the old law, 
the deposit could only be treated as a security for the payment of 
death claims, because the only provision in the statute for appropri- 
ation of the security by the treasurer to payment of creditors, was 
limited to claims of this nature. This court rejected that view of 
the law, and the Court of Appeals affirmed its action. Universal Co. 
vs. Cogbill, 30 Gratt.,’72. It may be if these exceptants had applied 
to the treasurer under the statute, and his action had been arresied 
by the courts undertaking to administer the fund, that they might 
have acquired a preferred claim. It is not necessary, however, to 
. decide that question. It is sufficient that the court, at the instance 
of other creditors, took charge of the fund when any rights of the 
exceptants were entirely in fieri. 

One of these claims is exceptional in character. It seems that the 
policy-holder obtained a loan from the jcompany as a matter of grace 
and favor, pledging his policy as collateral security, and the commis- 
sioner reports the receiver as creditor of the fund to the extent of 
the value of the policy. 

If this loan had been merely an indulgence for credit in part of 
accruing premiums which the assured had been led to believe would 
be paid by his dividends—and if not, would be retained as a set-off 
against the face of the policy when it became due—the commissioner 
under the directions of the decree of reference, would have had little 
difficulty. In such a case he would have had to treat the policy as 
only for the face value less the debt, and the burden upon the as- 
sured for keeping alive not only the annual premiums, but in addi- 
tion thereto the annual interest on the debt, and to have estimated 
the value of the policy by the cost price of an annuity for the differ- 
ence between that burthen upon the policy-holder and the premiums, 
he would have been required to pay in another good company for a 
policy for the sum of the face value of the old policy less the debt 
chargeable thereon. But this is not a debt of this character. The 
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company has the right to have it considered as a debt due in pre- 
senti, for which it might rightfully maintain a suit against the policy- 
holder now. The dividend due to the policy, therefore, out of this 
fund, must be appropriated to the extinguishment of this debt and 
the relief of the policy-holder from his obligation to repay the loan. 
If any surplus remain after paying the debt, it must be paid to the 
policy-holder directly. But to the extent of the debt, it must be 
treated as the property of the company. It cannot, however, be 
paid to the receiver, but must be sequestrated for the benefit of the 
other creditors, and treated as a part of the fund pledged for their 
security, increasing, so far as it may go, their per centum of indem- 
nity. 

The policy-holder, however, must have credit against the company 
for the amount of his dividend thus sequestrated, and is entitled to 
all the protection the court can extend against any demand upon 
him for payment of his loan, so far as this credit may avail. 

Objection is made to the allowance out of the fund, of any fees for 
counsel. 

I have heretofore in similar cases, allowed these fees to counsel for 
the receiver or the company, and also to counsel who filed the orig- 
inal bill for the plaintiffs therein named and other creditors in like 
interest, and shall do so in this case. 

1. As to counsel for receiver. 

While this fund is now apparently insufficient to pay the claimants 
thereon, and there will be no surplus to be paid over to the re- 
ceiver, such could not appear to be the case in the inception of any 
suit. And if it had appeared, that would not have dispensed with 
the convenience, if not necessity, in the interest of the claimants 
upon the fund, of having the company or the receiver represented in 
the cause by counsel. The company has upon its books a full re- 
cord of all probable claimants upon the fund, and must necessarily 
be in possession of some information essential to a just determina- 
tion of their rights inter sese, which, in the absence of the company, 
might not be very readily or easily accessible. Its receiver, though 
in a foreign jurisdiction, has custody of all of its papers, and owes to 
the parties in interest here the duty of a fiduciary. He can only 
be reached by the orders of this court through his counsel. As an 
honest fiduciary, recognizing the fact as soon as it appears, that this 
fund must all be disbursed here, he must still feel the obligation to 
appear here in the common and equal interest of all his cestuis que 
trust, who are interested in the disbursement of this fund. It is not 
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reasonable to expect him to pay out of the general trust fund, even 
if the courts of his own State would permit it, for services of coun- 
sel demanded by his fiduciary obligation to the beneficiaries of this 
fund as such. To the extent, therefore, to which these services 
were proper, it is altogether right that the fund should pay for 
their services. Beyond that, for such services as his counsel might 
render in protecting the interest of the general fund, they must 
look to the receiver for compensation out of that general fund. 

2. As to counsel who instituted the suit. 

The prosecution of the suit did not enure only to the benefit of 
their immediate clients. Those clients stand upon an equal ratable 
footing with all the other policy-holders, and it is not just or equit- 
able that the participants in this common benefit should profit by 
casting the whole burthen of expense upon their common sufferers 
who first instituted these proceedings. The Special Court of Ap- 
peals, speaking through Judge Barton, in Stovall vs. Hardy, Va. 
L. J., 1879, p. 114, says: “It is a general practise to require, 
when one creditor, suing for himself and others who may come in 
and contribute to the expenses of suit, institutes proceedings for 
their common benefit, that those who derive a benefit shall bear 
their proportion of the expense, and not throw the whole burthen 
on one. This is equitable and just.” 

It is very proper, therefore, that a fee should be allowed to 
these counsel out of the fund for services rendered to all the par- 
ticipants in the fund. Many of these participants are represented 
by counsel who have appeared in the cause and co-operated with 
the original counsel. Up to the time of their appearance, their 
clients were only represented by the original counsel; and up to 
the time when these papers have been placed in my hands for 
final action, many of these policy-holders have been still unrepre- 
sented by counsel. They have proved their own claims before the 
commissioner, and have choosen to await the action of the other 
creditors through counsel to have the fruit of those claims assured 
to them in the decree of the court. If these parties, thus unrep- 
resented by counsel were lien-holders of superior dignity, they 
might very well have rested upon their superior right. A junior 
incumbrancer whose misfortune it is that he cannot realize his 
right without first securing that of his senior, cannot complain if 
that senior decline to abate his assured interest by participating in 
the expense necessary for the realization of the interest of his ju- 
nior. And the court has no rightful power to disturb existing 
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priorities by taxing the senior incumbrancer with any portion of 
the expense incident to administration of a trust fund abundantly 
adequate to satisfy the claimant of superior right. 

But where, as in this case, all the claimants are of equal right, 
the court in apportioning the fund among them, cannot close its 
eyes to the equities which exist between them. The realization of 
the rights of all these claimants necessarily involved the expense of 
invoking the aid of counsel learned in the law to present their 
claims before this court. It is not unreasonable to suppose that 
some of these claimants in ignorance or inadvertence of their 
rights would have lost them entirely if these suits had not been 
instituted ; or if, after the institution, the court had not recognized 
the obligation of the receiver to appear by counsel, and his right to 
have his counsel compensated out of the fund for their protection 
by the disclosure of all the facts in the knowledge of the company 
affecting their interest. As to all of these claimants, therefore, 
who did not appear by counsel, it is right and proper to regard 
them as beneficiaries of the professional aid of the counsel who in- 
stituted these suits. In the allowance, therefore, of the fee of these 
counsel, these claimants should bear a ratable proportion to a 
greater extent than the other claimants who employed counsel to 
assist the original counsel in the prosecution of ;a common interest. 
That ratable proportion may be imposed upon them by a diminution 
of their dividend to the extent of their per centum of the counsel 
fee. A portion of that fee is rightfully chargeable upon the fund 
for services rendered before the appearance of any assistant counsel, 
but the residue is properly chargeable upon the claimants unrep- 
resented by counsel when the papers were submitted to the court. 

Under the limitations, and to the extent I have announced, I think 
the fees of counsel should be allowed. The quantum of the com- 
pensation is always a matter of difficulty to determine. I think the 
amount reported by the commissioner—$500—in view of the amount 
of the fund—some $37,000—is not an unreasonable allowance to be 
apportioned among the counsel of the original plaintiffs, and an 
equal amount may be allowed to the counsel for the receiver. 





Martin vs. Franklin Fire Ins. Co. 


EFFECT OF MISDESCRIPTION.—EVIDENCE AS TO RULE. 


Supreme Court of New Jersey.—February Term 1880. 
Case on rule to S. C. 


WILLIAM MARTIN. 
vs. 


FRANKLIN FIRE INS. CO. 


On an issue whether a misdescription of insured premises caused the insurance to 
be effected at a lower premium than would otherwise have been charged, the 
company’s agent, through whom the policy was issued, was permitted to swear 
to his opinion as to the rate at which he could have procured insurance of the 
premises, as they were, from other companies, and his knowledge as to the rate 
actually charged by other companies for insurance of buildings of similar 
character. 


Held, that the evidence was admissible in the discretion of the trial judge. 


Mr. Kineman, for Defendant, in behalf of the rule. 
Mr. J. B. Vrepensurau, and Mr. I. W. Scupprr, Contra. 


Dixon, J. 

A decison in this case in the Court of Errors is reported in 11 
Vroom 568. where a statement of the material facts may be found. 

After the reversal in that court, the cause was tried in the Hudson 
Circuit, and the plaintiff again obtained a verdict, which the defend- 
ant now seeks to set aside. 

The company’s sole objection is directed against the admission, at 
that trial, of evidence concerning the rates of insurance in other 
companies than the defendant, for the purpose of showing that the 
misdescription of the insured premises did not avoid the policy, under 
the clause which provides, “if the assured shall cause the buildings 
to be described in this policy otherwise than as they really are, so 
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that they be charged at a lower premium than is herein proposed, 
this policy shall be of no force.” 

In the Court of Errors it was held that there was a material mis- 
description of the property insured, but that such misdescription 
would not avoid the policy, unless it had “been operative to cause 
the insurance to be effected at a lower premium than it would other- 
wise be subject to,” and that, whether it had that effect, was a ques- 
tion for the jury. 

It appeared, at the trial, that the description was prepared by the 
company’s agent at Jersey City, that he was fully acquainted with the 
character of the risk as it really was, that he fixed the rate of premium 
ard recommended to the company the issuance of the policy, and it 
was accordingly issued through him ; that the rates of insurance, 
upon buildings of the same class, were not at all uniform, and that 
the company depended entirely, or to a very great extent, on the 
judgment of the agent for the fixing of the premium. In this aspect 
of the case, the plaintiff was permitted to ask of this agent, what 
were the usual rates for such a house as the plaintiff kept, about the 
time the policy was issued, and what he knew as to the actual rates 
charged, at that time, by other companies, upon designated buildings 
regarded as of the same class, i. e., hotels. His answers were to the 
effect, that he could have insured the plaintiff's building at the policy 
rate in twenty or thirty other companies, and that the rates charged 
for the buildings specifically inquired about, were somewhat higher 
than that mentioned in the policy. 

This testimony is not of a character to require the court to disturb 
the verdict. 

The subject for investigation was, indeed, not whether other insur- 
ers would have assumed the risk at the policy rate, but whether the 
defendant would have demanded a higher premium upon an accurate 
description of the building insured. It was however plain, that, even 
if such a description had been forwarded to the company’s managers, 
still they would have relied upon this agent to settle the rate, unless 
they had come to distrust either his judgment or his honesty, and 
hence, the point of inquiry was, whether calling the property a hotel 
or tavern, instead of a dwelling and boarding house, would have led 
them to such distrust. As elucidating that, the usual or unusual char- 
acter of the insurance of a hotel at the policy rate was relevant, for, 
to show that such an insurance was common, in the practice or ex- 
perience of other persons engaged in the same business as the defend- 
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ant’s managers would render probable an inference that it was not 
uncommon in theirs and would not have excited any disapproval. 

There was no reason to suppose that the defendant’s affairs were 
conducted in so exceptional a manner, as to make the frequent inci- 
dents of insurance business surprising to its officers. 

The testimony admitted was akin to the evidence of the value of 
land afforded by proving sales of other similar land in the neighbor- 
hood. This sort of evidence has often been received. 

Somerville & Easton R. R. Co., ads Doughty 2 Zab. 495 ; Benham 
vs. Dunbar 103 Mass., 365. 

While such inquiries may tend to widen the range of investigation, 
which it is generally wise to restrain closely to the issue, yet, as no 
precise limit to relevancy can be laid down, much trust must be re- 
posed in the descretion of the trial judge and that we think, in this 
case was not abused. 

Let the rule be discharged. 





DIGEST OF DECISIONS 


IN THE LOWER COURTS. 


From varius sources, not official. 


Fire.— Assignment after transfer of interest, and after loss— Aliena- 
tion.— Forfeiture. 

W. gave to V. a deed of trust on property to secure a note and 
subsequently conveyed the property subject to the incumbrance to 
his son L. W. afterwards became owner of the note and gave it to 
a bank as collateral, for a discounted note. Afterwards L. insured 
the property, and properly assigned the policy to the bank as security 
for the property which it held as security under the deed of trust and 
collateral. W. afterwards died, having largely reduced the note. 
Afterwards J., H., and M. with the consent of L., cancelled the in- 
debtedness to the bank, receiving the collateral and note, but the 
policy was forgotten. In accordance with an agreement among the 
parties, J. and H. foreclosed, and the deed was made to J..by H. 
as trustee under the foreclosure. The conveyance to J. was 
afterwards set:aside on suit of a judgment creditor lof W., the 
original deed of trust being declared a valid lien, but the judgment 
a prior lien to the conveyance from W. to L. The property 
was sold under this decree and the equity purchased by H. The 
company had no knowledge of the conveyance after the assignment 
to the bank. The property subsequently burned. 

Held, that a deed from L. to J. before foreclosure, given simply as 
security, was not a transfer or termination of interest by sale or pro- 
cess of law within the meaning of the policy, nor was a conveyance 
by H. as trustee under the foreclosure to J. where it appeared that 
H. had no right to act, and the conveyance was bad. Held, that at 
the time of the fire the bank had ceased to have any insurable inter- 
est in the property, and a subsequent assignment by it of the policy 
to the parties in interest was void ; the bank had no claim under the 
policy and nothing to assign. The insurance was a personal contract ; 
the policy did not follow the incumbrance. 

Jecko et al. vs. South St. Louis F. & M. Ins. Co. St Louis Mo. C. A. 





